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The Honorable Sherri A. Lydon 
U.S. District Judge, District of South Carolina 

Columbia, SC  
(course planner) 

 

Judge Lydon graduated from Clemson University and received her law degree from the University 
of South Carolina School of Law. After law school, she practiced with Nexsen, Pruet, Jacobs and 
Pollard. She left Nexsen Pruet in 1990 to join the United States Attorney’s Office, where she 
prosecuted cases primarily in the areas of public corruption and white-collar crime. After leaving 
the United States Attorney’s Office, Judge Lydon went into private practice with former U.S. Attorney 
E. Bart Daniel and Scott Schools.  In 2003, South Carolina Attorney General Henry McMaster asked 
Judge Lydon to be the Chief of the State Grand Jury, a division of the South Carolina Attorney 
General’s Office modeled after the federal system and responsible for prosecuting complex cases 
throughout the state.  
From 2005-2018, Judge Lydon was in private practice handling mostly white-collar criminal cases. 
Judge Lydon was sworn in as the United States Attorney for the District of South Carolina on May 
24, 2018.   
Judge Lydon was sworn in as a federal judge on December 12,2019.  

 
 

The Honorable Thomas E. Rogers, III 
U.S. Magistrate Judge, District of South Carolina 

Florence, SC  
 

Honorable Thomas E. Rogers, III, was appointed United States Magistrate Judge in 2002 and serves 
in the Florence Division of the District of South Carolina. He earned his undergraduate degree from 
The Citadel, The Military College of South Carolina, and his Juris Doctorate from the University of 
South Carolina School of Law. Following law school, he served as a law clerk to the Honorable John 
H. Waller, Jr., (1992) and to the Honorable C. Weston Houck (1993-95). He was in private practice 
with Rogers & Rogers until his appointment to his current position in 2002. 

 
 

The Honorable Kaymani D. West  
U.S. Magistrate Judge, District of South Carolina  

Columbia, SC 
 

U.S. Magistrate Judge Kaymani “Kay” West was appointed to the bench on January 1, 2012 and 
serves in the Florence Division of the District of South Carolina. After graduating from law school, 
she served for one year as judicial law clerk to Hon. Joseph F. Anderson, Jr. She then began practicing 
law with the civil defense law firm of Nelson Mullins in Columbia, South Carolina, 
Where she was a partner at the time of her judicial appointment.  

 



 
The Honorable Mary Gordon Baker  
U.S. Magistrate Judge, District of South Carolina 

Charleston, SC  
 
Mary Gordon Baker is a native of Charleston, South Carolina and graduated from the University of 
South Carolina with a B.A. in political science in 1981. Ms. Baker attended the University of South 
Carolina Law School from 1983 to 1986. 
After graduation from law school, Ms. Baker worked as an associate at Nexsen, Pruet, Jacobs & 
Pollard in Columbia, South Carolina, where she practiced law for four years. Her practice areas were 
business litigation and the defense of civil rights actions. While at Nexsen, Pruet she worked on the 
Pro Bono subcommittee of the South Carolina Bar and worked with Young Lawyers’ Division of the 
South Carolina Bar. 
She left private practice in June of 1990 for a position as an Assistant U.S. Attorney at the U.S. 
Attorney's Office in the criminal division. She served as a Senior Litigation Counsel and as a Deputy 
Chief of the Criminal Division while with the U.S. Attorney's Office. She served as First Assistant U.S. 
Attorney from March of 1997 until November of 2001. She served on the Attorney General’s 
Advisory Committee in 2000 and 2001. She worked at the U.S. Attorney’s Office until September of 
2006. 
From October of 2006 through June of 2013, she served as an Assistant Federal Public Defender in 
Charleston. Mary Gordon retired from federal service in 2013 and joined the law firm of Duffy & 
Young in Charleston. She was appointed United States Magistrate Judge in January of 2015. 

 
 

The Honorable Shiva V. Hodges 
U.S. Magistrate Judge, District of South Carolina 

Columbia, SC  
 

Judge Shiva Hodges was appointed as a United States Magistrate Judge in 2010 for the United 
States District Court, District of South Carolina, Columbia, South Carolina. She was an Adjunct 
Professor, University of South Carolina School of Law, Columbia, South Carolina (Advanced Legal 
Writing), Spring Semesters 2013–2016. Judge Hodges was Career Law Clerk to the Honorable 
Joseph F. Anderson, Jr., Chief United States District Judge, August 2004–March 2010, United States 
District Court, District of South Carolina, Columbia, South Carolina. Prior to her clerkship she was 
a litigation attorney with Parker Poe Adams & Bernstein, LLP, September 2000–August 2004, 
Columbia, South Carolina. 
Judge Hodges received her Juris Doctor (May 2000) from the University of South Carolina School 
of Law, Columbia, South Carolina. Other studies include University of South Carolina, Darla Moore 
School of Business, Columbia, South Carolina, Master of International Business Studies (MIBS) 
(May 2000), Italian Track with Concentration in Management; Universita  Commerciale Luigi 
Bocconi, Graduate School of Economics, Management, and Law, Milan, Italy (May–July 1998); 
University of South Carolina Honors College, Bachelor of Science, Biology major, Chemistry 
cognate (May 1996). 
Judge Hodges is licensed to practice in South Carolina and North Carolina (inactive).  
Selected Professional Associations and Community Involvement   
•Lawyers Without Borders Judges Advisory Council (2021–present) 
•Federal Magistrate Judges Association Executive Board of Directors: Vice President (2022), 
Treasurer (2021), Secretary (2020); Fourth Circuit Director (2017–2020); Chair of Budget and 
Finance Committee, Chair of History and Archives Committee, Chair of Magistrate Judge Caseload 
Analysis Committee, member of Diversity Committee, International Committee, Civics Education 
Committee, Convention Planning Committee  



•Leadership South Carolina Board of Directors (2020–present); Graduate of Class of 2018 
•Federal Bar Association  
•Richland County Bar Association  
•South Carolina Women Lawyers Association  
•Kosmos Town and Gown member (2020–present)   
•Presiding judge over United States Probation Officer Investiture Ceremonies  
•Regular host to groups visiting federal courthouse (2004–2022) 
•Speaker and presiding judge in mock trials for the National Advocacy Center’s U.S. Attorneys 
training, the South Carolina Defense Trial Attorney Association, middle and high school 
competitions. 
•Governor’s School for Science and Mathematics Alumni, former member Alumni Association 
Board of Directors  
 
Personal 
•Naturalized American Citizen 
•Conversant in Farsi (Persian) and Italian, some French 
•Married to employment attorney R. Hayne Hodges III 
•Cooking, reading, traveling, and sports 
•Heathwood Hall Episcopal School Lacrosse play-by-play announcer 

 
 
 

The Honorable Molly H. Cherry 
U.S. Magistrate Judge, District of South Carolina 

Charleston, SC  
 
Molly Cherry was born in Charleston and raised in Newberry, South Carolina. She received a BA 
degree in Government and Spanish, magna cum laude, from Wofford College and her Juris Doctor 
degree, cum laude, from the University of South Carolina School of Law, where she was a member 
of Law Review, the John Belton O’Neal Inn of Court, Order of the Barristers and Order of Wig and 
Robe. 
After completing law school, Judge Cherry served as a judicial law clerk to the Honorable David C. 
Norton, United States District Court in Charleston, South Carolina. She was in private law practice 
with the firm of Nexsen Pruet, LLC, from 1996 to 2020, where she was a partner for over 16 years.   
While in private practice, Judge Cherry was President of the South Carolina Women Lawyers in 
2017, having previously served as Secretary and Treasurer from in 2015 and 2016, respectively.  
She was active in the South Carolina Bar in a variety of roles, including as Chair of the Employment 
and Labor Law and Torts Insurance Practice Sections. She also served on the Employment and Labor 
Law Specialization Board for the South Carolina Bar for several years, including as Chair in 2015 
and 2016. From 2017 to 2020, Judge Cherry was on the Board of Directors for the International 
Association of Defense Counsel.     
Judge Cherry was sworn in as a United States Magistrate Judge for the District of South Carolina on 
July 1, 2020. 
 
 
 
 
 
 
 
 



 

Chris Mills 
J. Christopher Mills, LLC 

Columbia, SC 
 

Perhaps a foreshadowing of a future career in civil rights, a 12-year-old Chris Mills purchased a 
replica of the Bill of Rights from the National Archives.   After majoring in Political Science, soccer 
and fun at the College of Charleston, Chris attended USC School of Law, serving for two years as a 
research assistant to Bill McAninch before graduating in 1986.   After a judicial clerkship with the 
Hon. Luke Brown, he joined the firm of Fairey, Parise and Mills in 1988.  Chris has been involved in 
large institutional litigation with the ACLU Southern Prison Project against SCDC in the late 1980’s 
and against DJJ in the 1990’s.  He developed a private practice focusing on governmental misconduct 
redressed through the South Carolina Tort Claims Act and 42 U.S.C. 1983.   
Chris formed his own practice in 2001 representing clients on a myriad of constitutional issues, 
including 1st Amendment claims ranging from criminal prosecution of news reporters to 
restrictions on adult entertainment advertising and zoning, 4th Amendment claims involving illegal 
arrests, prosecutions, use of force, and searches, and 14th and 8th Amendment claims for the 
incarcerated adults and adjudicated children.  He brought actions against private prison 
corporations for the torture of juveniles resulting in multi-million-dollar verdicts and settlements.   
He has brought 1983 actions of excessive force on behalf of inmates who were sentenced to death, 
challenged the use of lethal injections and is currently part of a legal team challenging South 
Carolina’s new death penalty statute authorizing the firing squad. 
Chris has been admitted to practice in South Carolina, the U.S. District Court, the U.S. Court of 
Appeals for the Fourth Circuit, and the U.S. Supreme Court. He is a member of the Richland County 
Bar Association, the South Carolina Bar Association, and the South Carolina Association of Criminal 
Defense Lawyers. Chris is an active member of the National Police Accountability Project dedicated 
to holding governmental officials accountable for unconstitutional conduct. He currently serves as 
inaugural chair of the South Carolina Bar Civil Rights Section. Chris also practices criminal defense 
including service as a Criminal Justice Act Panel Attorney.   He appears regularly at the trial and 
appellate levels in state and federal court. 

 
 
 

The Honorable Kevin F. McDonald 
U.S. Magistrate Judge, District of South Carolina 

Greenville, SC  
 

Judge McDonald serves in Greenville as a United States Magistrate Judge for the District of South 
Carolina.  Prior to his appointment to the bench in June 2010, he worked at the United States 
Attorney’s Office for ten years, with the last six years as a supervisory Assistant U.S. Attorney, 
including two terms in 2008 and 2010 when he served as the Acting United States Attorney for 
South Carolina.  Before joining the U.S. Attorney’s Office, he was in private practice in Columbia for 
seven years, handling a variety of cases that included banking and insurance litigation, workers 
compensation, real estate litigation, and federal criminal defense.  

 
 
 
 
 
 



The Honorable Paige J. Gossett 
U.S. Magistrate Judge, District of South Carolina 

Columbia, SC  
 

Judge Gossett is a United States Magistrate Judge for the District of South Carolina where she has 
served since her appointment in 2008. Magistrate judges serve the United States District Court by 
handling preliminary proceedings in federal criminal cases as well as a large civil docket. Prior to 
serving as a federal magistrate judge, she served for two years on the South Carolina Administrative 
Law Court where she presided over both trials and appeals arising out of state agencies. 
Before becoming a judge, Paige J. Gossett was a partner at Willoughby & Hoefer, P.A. in Columbia 
where she had worked since 1996. Judge Gossett is also a former law clerk to the Honorable Henry 
M. Herlong, Jr., United States District Judge. 
Judge Gossett graduated magna cum laude from the University of South Carolina Honors College 
with a B.A. degree in International Studies (1991) and cum laude from the University of South 
Carolina School of Law (1994). In law school, Judge Gossett served as Associate Editor for the ABA 
Real Property, Probate & Trust Journal and was selected for induction in the Order of the Coif and 
the Order of Wig and Robe. Judge Gossett is also a member of Phi Beta Kappa. 
Judge Gossett has a long record of serving in her community and church. She and Jeff, her husband 
of 29 years, live in Columbia and are the proud parents of three young adults. 

 
Stuart Andrews 

Burnette, Shutt & McDaniel, PA  
Columbia, SC  

 
Stuart was a partner for over 30 years with Nelson Mullins Riley & Scarborough, where he was the 
founder of the firm’s nationally recognized pro bono program and its healthcare practice. He left 
Nelson Mullins last year to become Special Counsel with Burnette Shutt & McDaniel, PA., where he 
and the firm are working to build a criminal justice civil rights practice, with a particular project in 
partnership with Disability Rights South Carolina focused on conditions of confinement in county 
detention centers throughout SC for detainees with serious mental illness.  
Experience  
• Represents men, women, and children incarcerated in prisons and jails throughout South Carolina 
seeking injunctive relief for classes of individuals with serious mental illness, and damages in 
individual cases for violations of the Eighth and Fourteenth Amendments. Litigation includes 
actions challenging conditions in the Charleston County and Richland County detention centers and 
against the South Carolina Department of Corrections over the past twenty years. Stuart also has 
directed a project to develop and advocate for state legislative and regulatory criminal justice policy 
reform.  

• Represented hospitals, health systems, physicians, and ancillary providers in a wide range of 
regulatory and litigation matters, including governmental investigations, hospital-physician 
disputes, certificates of need, compliance matters, medical staff credentialing, and contractual 
disputes  

• Served on numerous task forces responsible for the development of recommendations concerning 
criminal justice and healthcare policy in South Carolina  

• Engaged for over 40 years in the design and delivery of legal services programs, pro bono 
programs, and public-private partnerships to improve access to the courts for low- and moderate-
income residents of South Carolina  
Awards and Honors  
• S.C. Appleseed 2016 Rev. Sen. Clementa C. Pinckney Award for Justice  

• Columbia Business Monthly “Legal Elite,” Healthcare (2016)  



• University of South Carolina 2015 Compleat Lawyer Award Platinum Recipient  

• S.C. Lawyers Weekly 2015 Leadership in Law  

• The Best Lawyers in America – Heath Care Law (1995 – 2022), Civil Rights (2022)  
• South Carolina Super Lawyers, Health Law (2008-2022), Civil Rights (2022)  

• Charles Dorsey Award, National Legal Aid and Defender Association (2007)  

• South Carolina Bar Pro Bono Lawyer of the Year (2005)  
Previous Selected Professional Experience  
• Adjunct Professor of Health Law, University of South Carolina School of Law  

• Appointed Clinical Adjunct Professor of Preventive Medicine and Community Health, University 
of South Carolina School of Medicine  

• Executive Director, S.C. Legal Services Association  
Professional Associations and Memberships  
• Former Chairman (1993 – 1994); Member, Hospital and Health Law Committee  

• American Bar Association  

• Fellow, American Bar Association Foundation  

• South Carolina and Richland County Bar Associations  
Community Involvement  
• President, ACLU, SC Chapter Board of Directors  

• Former Chairman, South Carolina Legal Services Board of Directors  

• Former Chairman, South Carolina State Board of Education  

• Former Chairman, Appleseed Legal Justice Center Board of Directors  

• Former Chairman, American Red Cross, SC Blood Services Region Board of Directors  

• Former Chairman, Columbia Academy  

• Former Chairman, S.C. Access to Justice Task Force  
Education  
• University of South Carolina School of Law, Juris Doctor (1978), Recipient, American 
Jurisprudence Award in Civil Procedure, Member, Moot Court Bar  
• Princeton Theological Seminary (1973)  
• Erskine College, Bachelor of Arts degree, American History (1972)  

 
Daniel Plyler 

Smith Robinson 
Columbia, SC 

Daniel C. Plyler is a partner at Smith Robinson. He joined the firm in 2019, focusing his practice on 
a wide variety of civil litigation and appellate law, where he has successfully defended cases in both 
state and federal jurisdictions.  Prior to joining Smith Robinson, Daniel practiced at Davidson, Wren 
& Plyler, PA, and that firm's predecessor Davidson & Lindemann, PA. A native of Aiken, South 
Carolina, Daniel graduated from the South Carolina Honors College at the University of South 
Carolina, where he received his Bachelor of Science degree, with Honors, in Marine Science.  After 
obtaining his Juris Doctor from the University Of South Carolina School Of Law, Daniel was admitted 
to the South Carolina Bar. He is currently licensed to practice in South Carolina and is admitted to 
the United States District Court for the District of South Carolina, the United States Court of Appeals 
for the Fourth Circuit, and the United States Supreme Court.In addition to his active litigation 
practice, Daniel has been invited to speak to various groups regarding recent issues in the law as it 
relates to potential liability, including the South Carolina Insurance Reserve Fund, the South 
Carolina Jail Administrators Association, the South Carolina Association of Counties, and the South 
Carolina Law Enforcement Officers Association.  Daniel also serves on the South Carolina Bar’s 
Practice and Procedures Committee, as well as serving as a football coach at Heathwood Hall.  



Reed Colfax 
Relman Colfax 

Washington, D.C.  
 

Reed Colfax is a Partner at Relman Colfax. Reed joined the firm in 2004. He practices primarily in 
civil rights litigation. He maintains a varied trial court practice that includes challenges to 
discrimination in housing, public accommodations, and employment throughout the United States. 
In his fair housing appellate practice, he has appeared and argued before the Second, Fourth, 
Eleventh, and D.C. Circuits and has drafted amicus briefs on a variety of fair housing issues on 
behalf of fair housing and civil rights advocacy organizations around the country. 
Reed was lead counsel in Kennedy v. City of Zanesville, a 67-plaintiff challenge to the City of 
Zanesville, Ohio, and Muskingum County's decades-long refusal to provide water services to a 
predominantly African-American community. The case culminated in a $10.8 million verdict for 
the plaintiffs. He has also litigated cases on behalf of developers challenging municipal 
governments’ efforts to block affordable housing developments for discriminatory reasons. 
Prior to joining the firm, Reed was the project director of the Fair Housing Project at the 
Washington Lawyers' Committee for Civil Rights and Urban Affairs from 2000 to 2004, and a 
Skadden Fellow with the NAACP Legal Defense and Educational Fund, Inc., from 1997 to 1999. 
While with the Washington Lawyers' Committee, Reed coordinated and litigated a number of legal 
challenges to discrimination by restaurants and hotels against African-American motorcyclists 
attending Black Bike Week in Myrtle Beach, S.C. He was also lead counsel in 2922 Sherman Ave. v. 
District of Columbia, a Fair Housing Act case against the District of Columbia challenging its 
condemnation of multi-family apartment buildings in predominantly Latino neighborhoods of the 
city. 
Reed has been a frequent lecturer on a variety of issues related to housing and public 
accommodations discrimination before national, state, and local groups including the NAACP, 
National Legal Aid and Defenders Association, and the National Fair Housing Alliance. Reed was 
named a Finalist for the 2009 Trial Lawyer of the Year Award by the Public Justice Foundation. 

 
Kyle Hair 
Alston & Bird 
Charlotte, NC  

 

Kyle is an associate in Alston & Bird’s Litigation & Trial Practice Group. Kyle focuses his practice on 
representing individual and corporate clients in government investigations, internal investigations, 
white collar criminal cases, and complex health care litigation. Kyle has worked on criminal and civil 
proceedings related to federal antitrust laws, FDA enforcement actions, and the False Claims Act.  
Before joining Alston & Bird, Kyle worked as a judicial law clerk in the U.S. District Court of South 
Carolina. Kyle earned his J.D. from the University of South Carolina School of Law. While there, Kyle 
served as vice president for the Intellectual Property Society and technology editor for Volume 71 of 
the South Carolina Law Review. Kyle graduated in the top 5 percent of his class and was honored as 
a member of the Order of the Coif and Order of the Wig and Robe. Before law school, Kyle completed 
his undergraduate degree in physics with a minor in math at the University of South Carolina.  
Education  
University of South Carolina (J.D., 2020); University of South Carolina (B.S., 2017)  
Admitted to Practice  
North Carolina and South Carolina  
Related Services  
Litigation | Commercial | White Collar, Government & Internal Investigations | FDA Enforcement & 

Litigation | False Claims Act | Health Care | Antitrust 
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The Honorable Thomas E. Rogers, III 
The Honorable Kaymani D. West  

The Honorable Mary Gordon Baker 
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Efficacy of a Bivens Claim 

 

 “From the ratification of the Bill of Rights until 1971, the Court did not create “implied private 

action[s] for damages against federal officers alleged to have violated a citizen’s constitutional rights.”   

Hernandez v. Mesa, 140 S.Ct. 735,751 (2020)(quoting Correctional Service Corp. v. Malesko, 534 U.S. 61,68 

(2001).  In 1971, the Supreme Court issued its opinion in Bivens v. Six Unknown Named Agents of Federal 

Bureau of Narcotics, 403 U.S. 388 (1971).  It held that Federal Bureau of Narcotics agents acting under 

color of federal law could be held liable for monetary damages for violating the Fourth Amendment for 

unlawful search and seizure without a warrant or probable cause. 

Justice Brennan noted no explicit language in the Fourth Amendment authorized a damages 

remedy, but found authority grounded in common law to create a remedy for a wrong.  Id. at 392(citing 

Bell v. Hood, 327 US 678, 684 (1946)). Where a federal agent violates federal law, relief should be 

available. Id.  He noted no other available remedies to right the wrong, Id. at 394-95, and no “special 

factors” counseled hesitation in recognizing a remedy in the absence of affirmative action by Congress, 

Id. at 396, and no impact on “federal fiscal policy.”  Id.   

Following Bivens, the Court decided Davis v. Passman, 442 U.S. 228 (1979).  In Davis, a former 

employee brought suit against a congressman alleging employment discrimination in violation of the 

equal protection component of the Fifth Amendment when the Congressman terminated her 

employment on the basis of sex.  The suit was brought under 28 U.S.C. § 1331(a) which provides in 

relevant part that “district courts shall have original jurisdiction of all civil actions wherein the matter in 

controversy exceeds the sum or value of $10,000 … and arises under the Constitution … of the United 

States.”  The Court explained that Congress passes statutes and provides what, if any, remedies are 

available against and to whom.  Id. at 241 (citing Cort v Ash, 422 U.S. 66,78 (1975).  The Courts are the 

primary means through which Constitutional rights may be enforced.  Absent language to the contrary, 

there is a presumption that the Courts are the guardians of those rights.  Id. at 242.  The Court noted no 

“explicit congressional declarations” prohibiting such a remedy and no “special factors” counseling 

hesitation in recognizing a damages cause of action. 

The year after Davis, the Court issued its opinion in Carlson v. Green, 446 U.S. 14  (1980).   Carlson 

involved a case brought by an inmate’s estate alleging a claim for monetary damages for a violation of the 

Eighth Amendment protection against cruel and unusual punishment for deliberate indifference to a 

medical need, resulting in death of the inmate.  Id. at 16.  The Carlson Court recognized that such a cause 

of action can be defeated if (1) special factors counsel hesitation in the absence of affirmative action by 

Congress, or (2) Congress has provided an alternative remedy which is explicitly declared to be a substitute 

for recovery and viewed as equally effective.  Id. at 18.   The Court specifically found the remedy available 

under the Federal Tort Claims Act was a parallel and not a substitute remedy. 

Bivens, Davis and Carlson are the only cases in which the Court has approved an implied damages 

remedy under the Constitution itself.  Ziglar, 137 S.Ct. at 1855.  Although ample opportunities have been 

presented, the Court has refused to extend Bivens in the last forty years since its decision in Carlson.  

Ziglar, 137 S.Ct. at 1857; Egbert, 142 S.Ct. at 1799.  See Ziglar, 137 S.Ct. at 1857 (citing Bush v. Lucas, 462 

U.S. 367, 390 (1983)(First Amendment suit against a federal employer); Chappell v. Wallace, 462 U.S. 

296,297 (1983)(race discrimination suit against military officers); United States v. Stanley, 483 U.S. 669, 
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671-72 (1987)(substantive due process suit against military officers); Schweiker v. Chilicky, 487 U.S. 412, 

414 (1988)(procedural due process suit against Social Security officials); FDIC v. Meyer, 510 U.S. 471, 473-

74 (1994)(procedural due process suit against a federal agency for wrongful discrimination); Malesko, 

supra at 63 (Eighth Amendment suit against a private prison operator); Wilkie v. Robbins, 551 U.S. 537, 

547-48 (2007)(due process suit against official from the Bureau of Land Management);Hui v. Castaneda, 

559 U.S. 799(2010); Minnecci v. Pollard, 565 U.S. 118, 120 (2012)(Eighth Amendment suit against prison 

guards at a private prison),  Id. at 1857; Mesa, 140 S.Ct at  739(Fourth and Fifth Amendment suit against 

federal Border Patrol agent); Ziglar, 137 S.Ct. at 1851-52 (Fifth Amendment due process and Fourth 

Amendment suit against high executive officers in the Department of Justice and against wardens of a 

federal detention facility); Egbert, 142 S.Ct. at  1801-02(Fourth Amendment excessive force claim and First 

Amendment retaliation suit against federal Border Patrol agent).  

  Tangentially, “In 1871, Congress passed a statute that was later codified at Rev. State. Sec. 1979, 

42 U.S.C. § 1983.  It entitles an injured person to money damages if a state official violates his or her 

constitutional rights.  Congress did not create an analogous statute addressing federal officials.  “Indeed, 

in the 100 years leading up to Bivens, Congress did not provide a specific damages remedy for plaintiffs 

whose constitutional rights were violated by agents of the Federal Government.”  Ziglar, 137 S.Ct. at 1854. 

It is important to understand the backdrop of the era during which Bivens, Davis and Carlson were 

decided.   As set forth in Ziglar v. Abassi, 582 U.S. ___ ,  137 S.Ct. 1843, 1855 (2017): During this “‘ancien 

regime,’ … the Court assumed it to be a proper judicial function to “provide such remedies as are necessary 

to make effective” a statue’s purpose …. Thus, as a routine matter with respect to statutes, the Court 

would imply causes of action not explicit in the statutory text itself.” Id. (quoting Alexander v. Sandoval, 

532 U.S. 275, 287 (1964).  Bivens extended this line of reasoning to violations of Constitutional rights.  

Ziglar, 582 U.S. at ___; 137 S.Ct. at 1855.    In the statutory context, that line of thought continued until 

Erie R. Co. v. Thompkins, 304 U.S. 64, 58 S.Ct. 817 (1938), which held “[t]here is no federal common law, 

”and therefore federal courts today cannot fashion new claims in the way that they could before Erie.  

Mesa, 140 S.Ct. at 742 (referencing Sandoval, 532 U.S. at 287)(“Raising up causes of action where a statute 

has not created them may be a proper function for common-law courts,  but not for federal tribunals.”). 

More recently, the Court has discerned this environmental change regarding the approach to 

judicially created implied causes of action and applied it to the Bivens category of cases – the 

constitutional rights category, and expanding Bivens is now a “disfavored” judicial activity.  Ziglar, 137 

S.Ct. at 1857(quoting  Ashcroft v. Iqbal, 556 U.S. 662 (2009)).   

The fundamental focus in the Court’s modern approach involves separation-of-powers principles.  

Ziglar, supra.; Mesa, supra.; Egbert, supra.  The proper analysis to consider an extension of Bivens involves 

a two-step process. As set forth in Egbert, the analysis is as follows: 

A court asks first whether the case presents “a new Bivens context” – i.e., is it 

“meaningfully different from the three cases in which the Court has implied a damages 

action,” and, second, even if so, do “special factors” indicate that the Judiciary is at least 

arguably less equipped than Congress to “weigh the costs and benefits of allowing a 

damages action to proceed.”  This two-step inquiry often resolves to a single question:  

whether there is any reason to think that Congress might be better equipped to create a 

damages remedy.  Further, under the Court’s precedents, a court may not fashion a 



3 
 

Bivens remedy if Congress already has provided, or has authorized the Executive to 

provide, “an alternative remedial structure.” 

Id. at 1797-98. 

The analysis begins with, first, does the case arise in a new context or involve a new category of 

defendants.  A new context exists if the case is different in any meaningful way from Bivens, Davis and 

Carlson.  Meaningful amounts to something more than trivial.  Ziglar, 137 at 1865.    Some examples of 

what would equate to “new context” include the rank of an officers involved, the constitutional right at 

issue, the generality or specificity of the official action, the extent of judicial guidance as to how the officer 

should respond to the circumstances as issue, the statutory or other legal mandate under which the officer 

was operating, the risk of disruptive intrusion by the Judiciary into the functioning of other branches of 

government. Ziglar, 137 S.Ct. at 1860.  The mere fact that it involves the same duty under the same 

constitutional amendment does not prevent a court from finding a new context.  Cf.  Bivens, supra., and 

Ziglar,  supra.  Second, if it is a new context, are there “special factors” that counsel hesitation about 

extending Bivens.  Mesa, 140 S.Ct. at 743.  If any special factors cause hesitation, the extension will be 

rejected.  Id.  Examples of “special factors” includes foreign policy and national security, Mesa, 140 S.Ct. 

at 749, the systematic consequences of recognizing a cause of action, Egbert, 142 S.Ct. at 1803, the impact 

on Government employees, the projected cost and consequences to the Government itself, Ziglar, 137 

S.Ct at 1858, other alternative remedies, Id. 

In this separation-of-powers analysis, the courts should ask whether “there are sound reasons to 

think Congress might doubt the efficacy or necessity of a damages remedy” and “whether the Judiciary is 

well suited, absent congressional action or instruction, to consider and weigh the costs and benefits of 

allowing a damages action to proceed.”  Mesa, 140 S.Ct. at 743.  If the analysis causes a court to hesitate 

before recognizing a damages cause of action, it should not do so.  Ziglar, 137 S.Ct. at 1858; Egbert, 142 

S.Ct. 1803(If there is even a single reason to pause before applying Bivens in a new context, a court may 

not recognize a Bivens remedy).   

The availability of an alternative remedial structure alone may limit a court to recognize a 

damages remedy.  Ziglar, 137 S.Ct. at 1858, 1863.   It does not “matter that existing remedies do not 

provide complete relief.”  See e.g. Egbert, 142 S.Ct. at 1804-07 (Executive branch investigation and 

Administrative Remedy Program); Ziglar, 137 S.Ct. 1865 (injunctive relief).1     

As the Court stated in Ziglar, “it is possible that the analysis in the Court’s three Bivens cases might 

have been different if they were decided today.”  Id. at 1857. In fact, it further stated , “[i]n short, as we 

explained in Ziglar, a plaintiff cannot justify a Bivens extension based on “parallel circumstances” with 

Bivens, Davis or Carlson unless he also satisfies the “analytic framework prescribed by the last four 

decades of intervening case law.”  Id. at 1810.  And, as Justice Gorsuch stated in his concurring opinion in 

 
1 See e.g. Dyer v. Smith, 56 F.4th 271 (4th Cir. 2022)( TRIProgram); Doe v. Meron, 929 F.3d 153, 170 (4th Cir. 
2019)(administrative claim under the Military Claims Act); Tun-Cos v. Perrotte, 922 F.3d 514, 526 (4th Cir. 
2019)(INA); Doe v. United States, 381 F. Supp. 3d 573, 613 (M.D.N.C. 2019)(alternative remedial structure can be 
administrative, statutory, equitable, or state law remedies); Clemmons v. United States,  No. 0:16-cv-1305-DCC, 
2018 WL 4959093, at *3-*4 (D.S.C. Oct. 15, 2018) (Federal Bureau of Prisons' administrative grievance process and 
the FTCA); Doe v. United States, 381 F. Supp. 3d 573, 616 (M.D.N.C. 2019)(VACA); Crum v. Young,  2021 WL 
3504652, at *4 (S.D.W. Va. May 18, 2021), report and recommendation adopted, 2021 WL 3503192 (S.D.W. Va. 
Aug. 9, 2021)(citing to Congress’ active nature as to legislation and prisoner litigation). 
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Egbert, sometimes “this Court leaves a door ajar and hold out the possibility that someone, someday 

might walk through it even as it devises a rule that ensures no one … ever will.”  142 S.Ct. at 1810(internal 

quotations and citations omitted). 2  

The Fourth Circuit recently has addressed requests for extension of Bivens and has rejected any 

further extension.  See  Dyer v. Smith, 56 F.4th 271 (4th Cir. 2022)(reviewing a district court’s denial of 

qualified immunity and finding qualified immunity need not be addressed because there was no 

cognizable claim presented under Bivens as to the First Amendment as related to TSA agents, finding 

existence of TRIProgram, a clearinghouse for traveler grievances, counseled against Bivens extension 

because silence as to monetary damages did not give the judiciary authority over Congress where 

Congress had legislated in some regard); Tate v. Harmon, 54 F.4th  839 (4th Cir. 2022)(temporary stay of 

mandate due to pending motion for rehearing en banc)(plaintiff’s claims sought to impose liability on 

prison officials on a systemic level on issues that were subject to systemwide executive regulations, which 

the judiciary would be “ill-suited” to deciding and the political branches “better equipped”). 

 
2  By the way, a quick Westlaw search in response to Bivens produces 53,844 citing references. 



1 
 

CIVIL RIGHT LITIGATION LAW CLE 

OVERVIEW OF SECTION 1983 LITIGATION – PANEL DISCUSSION (Mary Gordon 
Baker)  

 

I. Individual capacity v. official capacity 
- For pro se plaintiffs, we liberally construe; i.e. if they do not check 

the correct box, we look to claims brought and relief sought.  
II. Eleventh Amendment Immunity 

a. Only applies to compensatory damages, does not apply to injunctive 
relief.  

b. State agencies and employees, such as Sheriffs’ departments and 
their employees, have 11th Amendment immunity.  

c. The Eleventh Amendment bars damages actions against states and 
state agencies. See Fed. Maritime Comm’n v. S.C. State Ports Auth., 
535 U.S. 743 (2002). Notably, Eleventh Amendment immunity also 
extends to “arms of the State” and state employees acting in their 
official capacities. Doe v. Coastal Carolina Univ., 359 F. Supp. 3d 367, 
378 (D.S.C. 2019). Consequently, officers within the county Sheriff’s 
Department—as arms of the state—would be immune from Plaintiff’s 
damages claims in their official capacities. See, e.g., Capps v. Oconee 
Cnty. Sheriff's Off., No. 8:18-cv-1434-AMQ-KFM, 2018 WL 10035800, 
at *3 (D.S.C. June 22, 2018) (explaining that “Sheriff’s Departments in 
South Carolina are state agencies, not municipal departments” and a 
Sheriff’s deputies are therefore “state employees” for purposes of 
Eleventh Amendment immunity), adopted, 2019 WL 3521740 (D.S.C. 
Aug. 2, 2019); Hamilton v. Hampton Cnty. Sheriff Dep’t, No. 9:13-cv-
1929 DCN, 2013 WL 4538240, at *3 (D.S.C. Aug. 27, 2013) (same). 

III. Discovery with pro se plaintiffs 
a. Right to discovery like any counselled plaintiff; prisoners getting 

more sophisticated in serving ROGS, RFPs and RTAs  
b. Discoverability of SCDC policies in 1983 cases 
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- Fourth Circuit Court of Appeals has found that “relevant use-of-force 
policies are routinely considered in excessive-force litigation, including 
litigation that arises in the prison context.” 

c. Brooks v. Johnson, 924 F.3d 104, 121-122 (4th Cir. 2019): whether an 
officer has complied with or, alternatively, violated a relevant use-of-
force policy, while not dispositive, is highly relevant to” the question 
of subjective intent in excessive force claim; “Adherence to a policy . . 
. provide[s] powerful evidence that the application of force was 
tempered and that the officers acted in good faith.” 

IV. Courts in this district routinely find that non-restricted SCDC policies 
should be produced in the course of discovery and the fact that a policy 
may be found in the law library does not excuse their production 
a. Dawson v. Bush, No. CA 4:13-2236-DCN-TER, 2014 WL 3349835, at *3 

(D.S.C. July 9, 2014): ordering production of SCDC Institutional Lock-
Down Policy; “Defendants' objection that Plaintiff has access to 
policies in the law library is not an appropriate response to an 
otherwise well-founded discovery request.” 

V. Does not mean the court does not listen to security concerns of prisons. 
Where policies contain sensitive information but are relevant to the 
inmate’s claims, courts in this district have allowed redaction of the policy 
as appropriate and/or allowed production in a limited manner. 
a. Henderson v. Cleveland, No. CV 4:20-2726-SAL-TER, 2022 WL 2106560, 

at *3 (D.S.C. June 9, 2022): “Defendants may redact any portion of any 
part of the [SCDC Use of Force] policy produced to the extent 
necessary for security concerns but should include in their response 
an explanation sufficiently descriptive to inform why the redaction 
was necessary.” 

b. In Judge Baker’s chambers, if there are legitimate, well-articulated 
security concerns, we will not require production of the policy directly 
to the inmate. Rather, we allow the inmate to review the policy for a 
limited period of time, under the supervision of prison officials.  

VI. If even allowing review is a problem, then you must articulate what the 
exact security concern is – not just generally say it is a security problem. 
Relatedly, we encourage counsel to properly engage with pro se parties 
during the discovery process. The Local Civil Rules of this District 
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reference the South Carolina Rules of Professional Conduct and indicate 
that a violation of these Rules constitutes misconduct and can be grounds 
for discipline. Local Civil Rule 83.I.08, Rules of Disciplinary Enforcement 
IV. The SC Rules of Professional Conduct mandate that a lawyer should 
maintain a “professional, courteous and civil attitude toward all persons 
involved in the legal system.” S.C. App. Ct. R. 407, PREAMBLE 
a. Steele v. Goodman, No. 3:17-CV-601, 2020 WL 3620427, at *9 (E.D. Va. 

July 2, 2020): “The Court reminds Counsel for Plaintiffs that as an 
officer of the court, he shall “conduct and demean [himself] with 
dignity and propriety.” Va. Loc. Civ. R. 83.1(J). Counsel for Plaintiffs has 
already been put on notice that failing to properly engage with a pro 
se defendant in the discovery process constitutes conduct unbefitting 
that office.” 

VII. COVID – a number of cases have been filed in DSC by state prisoners. 
COVID Cases have been considered as part of Eighth Amendment claims 
for deliberate indifference and conditions of confinement.  

a. It does not appear that the Fourth Circuit Court of Appeals has considered 
this issue directly, but district courts in this circuit have generally found 
allegations surrounding Covid-19 can satisfy objective element of deliberate 
indifference claim, but cannot establish the subjective prong   

1. Collins v. Belzer, No. CV 2:20-3752-RMG, 2022 WL 1486003, at *3 
(D.S.C. May 11, 2022): denying summary judgment solely on 
deliberate indifference claim; Plaintiff alleges that Stephan failed to 
order mass Covid-19 testing, released infected inmates into the 
general prison population, and failed to issue sanitation products for 
inmates to clean their cells; By the time of plaintiff’s alleged injuries, 
SCDC had disseminated its Covid-19 Action Plan to prison employees, 
and by implementing the Action Plan, Defendant reasonably 
attempted to mitigate the known Covid-19 risks at the time 

2. Hallinan v. Scarantino, 466 F. Supp. 3d 587, 605 (E.D.N.C. 2020): 
denying motion for preliminary injunction where plaintiffs alleged 
respondents failed to control the spread of the virus that causes 
COVID-19 within FCC-Butner, thus exposing them to a substantial risk 
of contracting the disease; finding plaintiffs failed to establish 
deliberate indifference to a known risk of harm where, “in response to 
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the COVID-19 outbreak, respondents immediately implemented 
extensive efforts to limit the spread of the virus and protect inmate 
health and safety”; noting “that the harm was not ultimately averted 
does not establish respondents failed to respond reasonably to the 
risk or otherwise acted with deliberate indifference” 

b. Other Circuit Court of Appeals likewise have found Covid-19 related claims 
fail to establish the subjective prong of a deliberate indifference claim  

1. Swain v. Junior, 958 F.3d 1081, 1089-90 (11th Cir. 2020): staying 
preliminary injunction; finding where “defendants adopted extensive 
safety measures such as increasing screening, providing protective 
equipment, adopting social distancing when possible, quarantining 
symptomatic inmates, and enhancing cleaning procedures, the 
defendants’ actions likely do not amount to deliberate indifference”; 
noting district court erred by “collaps[ing] the subjective and objective 
components” of the Eighth Amendment analysis and “treat[ing] the 
increase in COVID-19 infections as proof that defendants deliberately 
disregarded an intolerable risk” 

2. Wilson v. Williams, 961 F.3d 829, 841–44 (6th Cir. 2020): vacating 
preliminary injunction; “[W]hile the harm imposed by COVID-19 on 
inmates at Elkton “ultimately [is] not averted,” the BOP has 
“responded reasonably to the risk” and therefore has not been 
deliberately indifferent to the inmates’ Eighth Amendment rights. . . . 
The BOP implemented a six-phase action plan to reduce the risk of 
COVID-19 spread at Elkton.” 

3. Blake v. Zmuda, 2022 WL 1184402, at *2 (10th Cir. Apr. 21, 2022): 
affirming dismissal of complaint;  “Mr. Blake has not alleged sufficient 
facts tending to show that Defendants knew the segregation cell was 
not sanitized, a substantial risk of serious harm existed by placing him 
in that unsanitized cell, and Defendants deliberately disregarded that 
risk. Although Mr. Blake has alleged that he filed various grievances 
regarding prison staff violations of COVID-19 policies, even an official's 
failure to act on a risk he should have perceived is not enough to 
establish deliberate indifference. . . . At most, Mr. Blake's allegations 
amount to a claim of negligence.” 



5 
 

4. Fraihat v. U.S. Immigr. & Customs Enf't, 16 F.4th 613, 637 (9th Cir. 
2021): vacating preliminary injunction; “Based on our careful review 
of ICE's March and April 2020 directives, we conclude that plaintiffs 
have not made ‘a clear showing’ that in responding to the evolving and 
unprecedented COVID-19 pandemic, ICE acted with ‘deliberate 
indifference’ to medical needs or in ‘reckless disregard’ of health 
risks.” 

 



Writing for the Court  
 
 
 
 

The Honorable Shiva V. Hodges  
 
 



40 Tips Writing Checklist 
Judge Shiva V. Hodges 

1 Start early, revise often. 
2 Review and follow local civil rules (format, length, font/size). 
3 Review judge’s standard preferences, quirks. 
4 Decide if worth filing (e.g., sanctions? compel?). 
5 Confer with counsel early to streamline issues. 
6 Identify correct standard and use it (i.e., facts light most favorable to P?). 
7 Be careful in using go-by; create own default document instead. 
8 Be organized: use headings & subheadings. One thought, one clause, one sentence. 
9 Be concise and thoughtful with argument order (strongest, not all). 

10 Confirm the case stands for the proposition stated. 
11 Acknowledge bad facts and law; concessions are not always weaknesses. 
12 If you don’t understand a form provision, figure it out or delete. 
13 Be confident, but not arrogant, and use appropriate diplomacy. 
14 Avoid terms like “disingenuous,” “laughable,” or “sanctionable.” 
15 Be accurate and specific. 
16 Omit needless words (if define term/relationship, use consistently). 
17 Keep subject, verb, and object close together. 
18 Use parallel phrasing for parallel ideas. 
19 Prefer active over passive voice. 
20 Avoid unnecessary jargon. 
21 Eliminate repetition and “incorporating by reference.” 
22 Use precise verbs, minimizing is/are/was/were. 
23 Simplify wordy phrases. 
24 Convert “-ion” words into verbs (e.g., “provide a description of” = describe). 
25 Use consistent tense. 
26 Use the Oxford comma: The man was tall, strong, and smart. 
27 Avoid double-negatives. 
28 Avoid split infinitives. 
29 Avoid slang, hyperbole, or legalese. 
30 Delete shall, adjectives/adverbs, and/or.  
31 Delete “weasel words” like clearly, obviously, significantly, very. 
32 Prefer numbers over words for amounts. 
33 Avoid all caps & initial caps in headings; manually spell check headings. 
34 Read your draft out loud. Make it speakable. 
35 Print, proofread, spell check, marinate, proofread again.  
36 Confirm contents are 100% truthful. 
37 Doublecheck cites, quotations, exhibits. 
38 Ask someone else to read it and accept their criticism. 
39 Know when you are in over your head; find a mentor; keep writing. 
40 Read good writers and emulate their work. 

 



Substantive Checklist for 42 U.S.C. § 1983 Cases  
Judge Shiva V. Hodges 

1 Is there a deprivation of a federal right?  
2 Has Plaintiff alleged action by someone acting under color of state law? 
3 Is the action timely under the applicable statute of limitations?  
4 Is the action subject to dismissal for alleging respondeat superior liability? 
5 Is the suit against the defendant in his individual capacity or official capacity? 
6 Supervisory liability v. Municipal liability 
7 Does the complaint satisfy pleading standards of Ashcroft v. Iqbal? 
8 No qualified immunity from compensatory damages for local entities; Absolute 

immunity from punitive damages 
9 No Eleventh Amendment immunity for local entities (State immunities not applicable) 
10 Does 11th Amendment immunity apply? Section 1983 does not abrogate 11th 

Amendment immunity and states are not “persons” under Section 1983  
11 Understand 28 U.S.C. § 1367(a) Supplemental jurisdiction implications 
12 Is the 1983 claim barred by Heck v. Humphrey, 512 U.S. 477 (1994)? 

 



Qualified Immunity: Current state of the law and 
recent circuit court developments  
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42 U.S.C. § 1983:  QUALIFIED IMMUNITY

Civil Rights Litigation Law
January 23, 2022



• Defense only for individuals sued in individual capacity 

-Individuals can be sued for monetary damages, including punitives

-Versus claim against entity, where no punitive damages allowed

• Immunity not just from liability, but from suit and discovery: 
-availability of interlocutory appeal at 12(b)(6) and summary judgment 
stages on purely legal questions. Witt v. W. Va. State Police, Troop 2, 
633 F.3d 272, 275 (4th Cir. 2011); see also Pfaller v. Amonette, 55 F.4th 
436, 444 (4th Cir. 2022).

• Two step analysis:

1. Has Plaintiff asserted the violation of a federal constitutional (or 
statutory) right under current law?

2. If so, was that right clearly established at the time of the challenged

conduct?

Qualified Immunity: Basic Principles



• The Modern Qualified Immunity doctrine is the product of the Supreme 
Court decision in Harlow v. Fitzgerald, 102 S.Ct. 2727 (1982).

• Since Harlow the Supreme Court has confronted the qualified immunity 
issue in 30+ cases.

• Plaintiffs have prevailed three times. Hope v. Pelzer, 536 U.S. 730 (2002); 
Groh v. Ramirez, 540 U.S. 551 (2004); Taylor v. Riojas, 141 S.Ct. 52 (2020) 
(per curiam) (clearly unconstitutional to house prisoner in cell under horrific 
conditions for six days) 
– See also McCoy v. Alamu, 141 S.Ct. 1364 (2021), cert. granted, vacated and 

remanded in light of Taylor v. Riojas (unprovoked use of pepper spray on 
prisoner).

• Since June 2020, the Supreme Court has denied cert. in approximately 18 
cases where Qualified Immunity was at issue.

Qualified Immunity: Current Landscape



• Kisela v. Hughes, 138 S.Ct. 1148, 1162 (2018) (Sotomayor and Ginsburg, JJ., 
dissenting)
– Court’s “one-sided approach to qualified immunity transforms the doctrine into 

an absolute shield for law enforcement officers, gutting the deterrent effect of 
the Fourth Amendment.”

• Baxter v. BraceyI, 140 S.Ct. 1862, 1864 (2020) (Thomas, J., dissenting from 
denial of cert. ) 
– “There likely is no basis [in the common law] for the objective inquiry into clearly 

established law that our modern cases prescribe.”
– See also Ziglar v. Abbasi, 137 S.Ct. 1843, 1850 (2017) (Thomas, J.)

• There are numerous other criticisms from other Circuit and District Court Judges, as 
well as scholarly criticisms
– Is Qualified Immunity Unlawful? 106 U. Cal. L. Rev. 45 (2018)
– Washington Post Opinion: https://www.washingtonpost.com/opinions/2020/06/12/judge-i-have-

follow-supreme-court-it-should-fix-this-mistake/ Judge Wynn (4th Circuit)

Qualified Immunity: Criticisms



Two Step Analysis

In evaluating qualified immunity, courts are “permitted to exercise their 
sound discretion in deciding which of the two prongs of the qualified 
immunity analysis should be addressed first in light of the circumstances in 
the particular case at hand.” Adams v. Ferguson, 884 F.3d 219, 226 (4th Cir. 
2018) (explaining that courts can “skip ahead to the question whether the law 
clearly established that the officer’s conduct was unlawful in the 
circumstances of the case”); see also Pfaller v. Amonette, 55 F.4th 436, 444 
(4th Cir. 2022).



• Who has the burden of proof?
– Qualified immunity is an affirmative defense. Gomez v. Toledo, 100 

S.Ct. 1920, 1922 (1980).

– Once raised, some courts hold that the burden then shifts to the 
Plaintiff to show that the right allegedly violated was clearly 
established. See, e.g., Lachance v. Town of Charlton, 990 F.3d 14, 
20 (1st Cir. 2021).

– In the Fourth Circuit, plaintiffs bear the burden of proof to show 
that a constitutional violation occurred, while “defendants bear 
the burden of showing that the violation was not clearly 
established, and they are therefore entitled to qualified 
immunity.” Mays v. Sprinkle, 992 F.3d 295, 302 n.5 (4th Cir. 2021). 

Confusion Over Doctrine



• Clearly Established:  What Law Controls?
– U.S. Supreme Court
– 4th Circuit Court of Appeals 
– SC Supreme Court
– Consensus from Other Jurisdictions

• “The universe of existing precedent is not unlimited,” and courts in the 
Fourth Circuit “ordinarily need not look beyond the decisions of the 
Supreme Court, th[e Fourth Circuit] court of appeals, and the highest court 
of the state in which the case arose.” West v. Murphy, 771 F.3d 209, 213 (4th 
Cir. 2014) (citations and internal quotation marks omitted).

• But see Booker v. S.C. Dep’t of Corr., 855 F.3d 533, 543 (4th Cir. 2017) (“In the 
absence of controlling authority that specifically adjudicates the right in 
question, a right may still be clearly established . . . based on a consensus of 
cases of persuasive authority from other jurisdictions.” (citations and 
internal quotation marks omitted)).

Confusion Over Doctrine



Confusion Over Doctrine

• How clear must “clearly established” be?
– A right satisfies this standard when it is “sufficiently clear 

that every reasonable official would have understood that 
what he is doing violates that right.” Mullenix v. Luna, 577 
U.S. 7, 11 (2015); Hill v. Crum, 727 F.3d 312, 321 (4th Cir. 
2013).

– Courts must not “define clearly established law at a high 
level of generality.” Mullenix, 577 U.S. at 12 (quoting 
Ashcroft v. al–Kidd, 563 U.S. 731, 742 (2011)). Rather, 
courts must examine “whether the violative nature of 
particular conduct is clearly established.” Id.



Collapsing Two Inquiries into One: 
Deliberate Indifference

• When “plaintiffs have made a showing sufficient to demonstrate an 
intentional violation of the Eighth Amendment, they have also 
made a showing sufficient to overcome any claim to qualified 
immunity.” Thorpe v. Clarke, 37 F.4th 926, 934 (4th Cir. 2022) 
(internal quotation marks omitted).

• In Thorpe, the Fourth Circuit “effectively collapse[d]” qualified 
immunity's two inquiries into one, holding that dismissal on 
qualified-immunity grounds “remains improper so long as the 
officers’ mental state remains genuinely in issue.” Id.



Collapsing Two Inquiries into One:  
Deliberate Indifference

• To defeat a defendant's claim for qualified immunity, a plaintiff must show: (1) a violation 
of a constitutional right, which in the case of alleged deliberate indifference to serious 
medical needs requires a showing that (A) the alleged deprivation was sufficiently serious 
(the objective prong) and (B) prison officials acted with deliberate indifference (the 
subjective prong), which in turn requires a showing that the prison official (i) had actual 
knowledge of the risk of harm and (ii) recognized that his actions were insufficient to 
mitigate that risk of harm; and (2) that the constitutional right was clearly established at 
the time of the defendant's actions. Pfaller v. Amonette, 55 F.4th 436, 444–45 (4th Cir. 
2022).

• If a plaintiff fails to satisfy either prong of the qualified-immunity test, the defendant is 
entitled to qualified immunity. 

• But in some cases, the court need not separately determine whether the constitutional 
right was clearly established, if there remains a genuine issue of material fact as to an 
official's deliberate indifference, because that potential deliberate indifference would, if 
established, necessarily include an awareness of the illegality of the defendant's actions.



Interlocutory Appeals

• Denials of qualified immunity may be appealed immediately. Pfaller v. Amonette, 
55 F.4th 436, 444 (4th Cir. 2022). Nonetheless, review is limited only “to the extent 
a denial of qualified immunity turns on an issue of law.” Id. (cleaned up).

• The Fourth Circuit answers only a “narrow legal question: if we take the facts as 
the district court gives them to us, and we view those facts in the light most 
favorable to the plaintiff, is the defendant still entitled to qualified immunity?” 
Williams v. Strickland, 917 F.3d 763, 768 (4th Cir. 2019) (footnote omitted); see 
also Iko v. Shreve, 535 F.3d 225, 234 (4th Cir. 2008) (“[W]e possess no jurisdiction 
over a claim that a plaintiff has not presented enough evidence to prove that the 
plaintiff’s version of the facts actually occurred, but we have jurisdiction over a 
claim that there was no violation of clearly established law accepting the facts as 
the district court viewed them.”).
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What legal authority controls 
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Controlling authority consists of the decisions of the Supreme Court, Fourth Circuit
Court of Appeals, and the highest court of the state in which the case arose. If there
are no such decisions from courts of controlling authority, the district court may
look to a consensus of cases of persuasive authority from other jurisdictions, if such
exists.

Owens ex rel. Owens v. Lott, 372 F.3d 267, 279(4th Cir. 2004)

Booker v. S.C. Dep’t of Corr., 855 F.3d 533, 538- 39 (4th Cir. 2017)

Other District Court opinions in South Carolina and within the Fourth Circuit are 
persuasive, not controlling, authorities.



Section 42 U.S.C. 1983 is not a source of substantive law

Analysis of an excessive force claim brought under § 1983 begins with identifying the
specific constitutional right allegedly infringed by the challenged application of force.
Orem v. Rephann, 523 F.3d 442, 445 (4th Cir. 2008).

4th Amendment
Unreasonable seizures defined by objective reasonableness of the force used. Officer
subjective intent irrelevant. Balancing governmental interest against liberty interest of
person.

8th Amendment
Cruel and Unusual clause requires subjective intent and the force be used maliciously and
sadistically for the very purpose of causing harm.

14th Amendment
Unintended seizure of a person at liberty has to shock the conscience and officer must have
an intent to harm.

Use of force on pretrial detainee requires deliberate indifference but must be objective use
of force. Also look at the purpose of the custody: mental health or juvenile.



Fourth Amendment requires a seizure



United States v. Mendenhall, 446 U.S. 544(1980) Test is, in view of all of the
circumstances surrounding the incident, whether a reasonable person would have believed
that he was not free to leave.

Brower v. County of Inyo, 489 US 593(1989) Roadblock established to stop fleeing
suspect was a seizure because it was done by “means intentionally applied.”

Henry v. Prunell, 501 F. 3d 374 (4th Cir. 2007) (Purnell I) Although officer intended to use
Taser, he instead pulled his Glock service weapon and shot Henry. the undisputed evidence
in the record establishes that Purnell's specific intent was to stop Henry from fleeing by
means of firing a weapon, and Henry was in fact stopped by the very instrumentality ( i.e.,
the Glock) that Purnell set in motion. We recognize that Purnell did not intend to use the
Glock.

Vathekan v Prince George County, 154 F. 3d 173 (4th Cir 1998)  Dog released into 
house intended to bite someone. Liability attaches if it bites another person and not 
the target. Clearly established in 1995 that it is objectively unreasonable for a police 
officer to fail to give a verbal warning before releasing a police dog to seize 
someone.



Brendlin v. California, 551 US 249 (2007) Traffic stop constitutes a seizure of driver

and all passengers in car.

California v Hodari D, 499 US 621 (1991) Successful flight does not constitute a 

seizure.  An arrest requires either physical force ... or , where that is absent, submission

to the assertion of authority.

Torres v. Madrid, 141 S Ct 989 (2021) Application of physical force to the body of a

person with intent to restrain is a seizure, even if the force does not succeed in subduing

the person. The bullets become ”the touching”.

Moody v Ferguson, 732 F. Supp 627 (D.S.C. 1989) Judge Karen Henderson made the

same conclusion 32 years earlier. Shots fired at person fleeing seizure is within ambit of

Fourth Amendment.



Fourth Amendment 
Unreasonable Use of Force



Graham v. Conner 490 US 386 (1989)

A claim that law enforcement officials used excessive force in the course of making
an arrest, investigatory stop, or other seizure of a person is properly analyzed under
the Fourth Amendment’s objective reasonableness standard. The officer’s subjective
intent is irrelevant, and his actions are judged by their objective reasonableness. We
do not judge the officer’s actions in 20/20 hindsight, but through the objective lens
of a reasonable officer under the circumstances. Examination of the totality of facts
surrounding the use of force.

Turmon v. Jordan 405 F 3d 202 (4th Cir 2005)

It is a balance between the interest of the government and the individual's liberty.
Several factors are considered in assessing the governmental interests at stake,
including the severity of the crime at issue, whether the suspect posed an immediate
threat to the safety of the officer or others, and whether he actively resisted arrest or
attempted to evade arrest by flight.



Severity of the crime at issue



Bailey v. Kennedy , 349 F3d 731 (4th Cir. 2003)

If the plaintiff committed no crime, this factor weighs heavily in plaintiff’s favor. It
follows the more severe/violent the crime, the greater amount of force that will be
justified. Balancing the need for the governmental intrusion and the individual
liberty interests.



Immediate threat to the officers



Myers v. Baltimore County, 713 F.3d 723 (4th Cir.2013)

Even noncompliance with police directives and non-violent physical

resistance do not necessarily create a continuing threat to the officers’ safety.

Estate of Armstrong v. City of Pinehurst, 810 F.3d 892 (4th Cir. 2016)

In all of these cases, we declined to equate conduct that a police officer

characterized as resistance with an objective threat to safety entitling the

officer to escalate force. Our precedent then leads to the conclusion that a

police officer may only use serious injurious force, like a taser, when an

objectively reasonable officer would conclude that the circumstances present

a risk of immediate danger that could be mitigated by the use of force. At

bottom, “physical resistance” is not synonymous with “risk of immediate

danger.”



Wilson v. Prince George’s County, 893 F3d 213 (4th 2018) A jury could determine that 

Wilson, standing 20 feet away and armed only with a pocketknife that he was using 

solely against himself, did not pose an immediate threat to Officer Gill or others, 

thereby rendering Officer Gill's use of lethal force unreasonable.

Sigmon v. Town of Chapel Hill, 161 F. 3d 782(4th Cir . 1998) Person at a distance of 

20 posed significant risk justifying use of deadly force. 



Actively Resisting or Evading Arrest



Jones v. Buchanan, 325 F.3d 520 (4th Cir. 2003) The Fourth Circuit found that
rarely, if ever, is it appropriate to continue to use force on someone who is not
resisting arrest and is handcuffed.

Rowland v. Perry, 41 F.3d 167(4th Cir.1994), the court rejected the argument that
such force was a reasonable response to the resistance offered by the arrestee during
the struggle, reasoning that, despite this resistance, the arrestee posed no threat to
the officer or anyone else.

State v. Moultrie, 273 S.C. 60, 257 S.E.2d 662 (1979) Right to resist officer using
excessive force justified under South Carolina state law.



Extent of injury



Not every push or shove constitutes excessive force. There is no de minimus injury

requirement, but it may be indicative of the amount of force used.

And when an illegal arrest sets off a chain of indignities, including offensive

physical touchings that would be privileged if the arrest were lawful, she is entitled

to obtain damages for these indignities, whether or not they are independent

violations of the Constitution. For they are foreseeable consequences of the illegal

arrest, and the ordinary rules of tort causation apply to constitutional tort suits.



EDP – Emotionally Disturbed Persons



Bates v. Chesterfield County, 216 F.3d 367 (4th Cir.2000) A detainee’s known or evident

disability is part of the Fourth Amendment circumstantial calculus.

Estate of Armstrong v. City of Pinehurst, 810 F.3d 892 (4th Cir. 2016)

Armstrong’s mental health was thus one of the facts and circumstances that a reasonable

officer on the scene would ascertain. The problems posed by, and thus the tactics to be

employed against, an unarmed, emotionally distraught individual who is creating a

disturbance or resisting arrest are ordinarily different from those involved in law

enforcement efforts to subdue an armed and dangerous criminal who has recently

committed a serious offense. The use of force that may be justified by the government’s

interest in seizing a mentally ill person, therefore, differs both in degree and in kind from

the use of force that would be justified against a person who has committed a crime or who

poses a threat to the community.

City of San Francisco v. Sheehan, 575 U.S. 600 (2015) Certiorari granted to decided if

application of ADA applies in arrest context, improvidently granted.



14th Amendment  Due Process



County of Sacramento v. Lewis, 523 US 833 (1998) Car chase must shock the
conscience and requires a level of culpability of intent to harm suspects physically
or to worsen their legal plight. There is a culpability spectrum. Negligence is not
enough. Intent to harm is normally sufficient for emergencies. Deliberate
indifference is the middle ground where the evidence shows that the officer
subjectively recognized a substantial risk of harm and that his actions were
inappropriate in light of the risk.

Dean v McKinney, 976 F.3d 407 (4th Cir. 2020) The facts, when viewed in a light
most favorable to plaintiff, permit a reasonable trier of fact to conclude that
McKinney was not driving over 80 mph as a result of a split-second decision made
“under pressure.” After Lt. Hamby cancelled the Code 3, McKinney had ample time
to reduce his speed to comply with the posted speed limit of 45 mph. Even if
McKinney’s opportunity to deliberate was somewhat “hurried,” he had at least some
time to contemplate how to respond to Lollis’s non-emergency call. This fact-pattern
falls within the “middle range” of culpability referenced in Lewis.

Young v. City of Mount Ranier, 238 F.3d 567 (4th Cir. 2001) Conduct
encompassed by this middle range of culpability is considered “sufficiently
shocking to the conscience that it can support a Fourteenth Amendment claim” if the
conduct “amounts to ‘deliberate indifference.’”



Washington v. Columbia Housing Auth., No. 21-2059 Jan. 19, 2023 (4th Cir.) At

bottom, the facts alleged in this case shock the conscience: a public housing

authority’s deliberate indifference to a risk of harm that threatened numerous

families living in low-income housing. What is more, two men died because of

that indifference, several more were hospitalized, and an entire community was

evacuated. Substantive due process exists as the last line of defense against such

official abuses of power that are so arbitrary as to shock the conscience of the

court.

Milsread v. Kibler, 243 F3d 157 (4th Cir 2001)  Shoots and misses target but hits

innocent bystander. There is no violation; however, if officer shoots and hits who 

he intends to hit and it turns out to be wrong person, liability attaches.



Pretrial detention 



Kingsley v. Hendrickson, 576 U.S. 389(2015)  Changed the analysis a pretrial 
detainee no longer must show that the officers were subjectively aware that their use 
of force was unreasonable, only that the officers' use of that force was objectively 
unreasonable.

Nonexclusive factors that can be considered.

The relationship between the need for the use of force and the amount of force used. 

The extent of the plaintiff's injury.

Any effort made by the officer to limit the amount of force.

The severity of the security problem.

The threat reasonably perceived by the officer.

Whether the plaintiff actively resisted or opposed the officer.

Mays v. Sprinkle, 992 F.3d 295 (4th Cir. 2021) Declining to decide whether a
pretrial detainee must satisfy the subjective component of the deliberate indifference
standard for denial of medical attention.

Raynor v. Pugh, 817 F.3d 123, 127 (4th Cir. 2016)



8th Amendment 
Intent to Harm Excessive Force



Hudson v. McMillian, 503 U.S. 1 (1992) 

Plaintiff must establish that the use of force was not in good faith and was done
maliciously and sadistically for the very purpose of causing harm.

Thompson v. Commonwealth, 878 F3d 89 (4th Cir 2017) Detention officers driving
recklessly in a van transporting prisoners.

Williams v. Gaddy, 559 US 34(2010) No de minimus injury requirement; however,
may be indicative of lack of excessiveness.

Sexual assaults violate the 8th Amendment, but potentially have insurance coverage
issues.

PLRA 42 USC 1997(e)(a)  Status as prisoner, exhaustion, and attorney fees. 

Ross v. Blake, 578 US 632 (2016)  Inmate must exhaust all available remedies but 
need not do so if they are “not available”. 



The moment force is used 



Greenridge v. Ruffin, 927 F.2d 789 (4th Cir. 1991); Elliot v. Levitt, 99 F3d 640 (4th

Cir 1996) The Fourth Circuit requires us to focus on the moment force was used.
Conduct prior to that moment is not relevant in determining whether an officer used
reasonable force.

Rowland v. Perry, 41 F.3d 167 (4th Cir. 1994) The better way to assess the
objective reasonableness of force is to view it in full context, with an eye toward the
proportionality of the force in light of all the circumstances. Artificial divisions in
the sequence of events do not aid a court's evaluation of objective reasonableness.



County of Los Angeles v. Mendez, 137 Sup. Ct. 1529 (2017)

Provocation rule as basis of liability for the subsequent use of force is the
initial constitutional violation rejected. This approach mistakenly conflates
distinct Fourth Amendment claims. Contrary to this approach, the objective
reasonableness analysis must be conducted separately for each search or
seizure that is alleged to be unconstitutional. An excessive force claim is a
claim that a law enforcement officer carried out an unreasonable seizure
through a use of force that was not justified under the relevant circumstances.
It is not a claim that an officer used reasonable force after committing a
distinct Fourth Amendment violation such as an unreasonable entry.

There is no fruit of the poisonous tree.



Video 



Scott v. Harris, 550 U.S. 372 (2007) The Supreme Court addressed the role a video

plays in a court's evaluation of evidence on summary judgment. When a video

blatantly contradicts the plaintiff's version of events so that no reasonable jury could

believe it, a court should not adopt that version of the facts for purposes of ruling on

a summary judgment motion.

Witt v. West Virginia State Police, Troop 2, 633 F.3d 272 (4th Cir. 2011) Where the

video is susceptible to different but reasonable interpretations, the matter is properly

left to jury resolution. The court held the documentary evidence in this case — the

dashboard video — does not blatantly contradict Witt's account of the facts;

therefore, it does not establish that the officers are entitled to summary judgment.



Levels of Force 



Various types of force  deadly force, less than lethal force, and then simple stuff like 
handcuffing
The Force continuum 

Park v. Shifflet, 250 F 3d 843 (4th Cir 2001) Pepper Spray The effects of OC spray 
include (1) dilation of the capillaries and instant closing of the eyes through swelling 
of the eyelids, (2) immediate respiratory inflammation, including uncontrollable 
coughing, retching, shortness of breath and gasping for air with a gagging sensation 
in the throat, and (3) immediate burning sensations to the mucous membranes, skin 
and inside the nose and mouth.

Stanton v. Elliot, 25 F 4th 227 (4th Cir 2022) Evaluating use of deadly force
evidence when victim is dead. Courts should be careful at summary judgment to
avoid simply accepting an officer's self-serving statements and must
consider all contradictory evidence.



Deadly Force 



Tennessee v. Garner, 471 U.S. 1 (1985) The fleeing felon rule, officers are entitled to use
deadly force where the officer has probable cause to believe that a suspect poses a threat of
serious physical harm, either to the officer or to others

Scott v. Harris, 550 U.S. 372 (2007) There is not fleeing felon rule. Everything is analyzed
under Graham v. Conner, no special rules for deadly force.

Hensley v. Price, 876 F3d 573 (4th 2017) Possession of gun in plaintiff’s hand but never
raised can constitute a 4th Amendment violation. A reasonable officer is entitled to use
deadly force where he has probable cause to believe that a suspect poses a threat of serious
physical harm either to himself or to others.

Anderson v. Russell, 247 F.3d 125 (4th Cir. 2001) Officer was justified in using deadly
force when a suspect lowered his hands toward his waist, in violation of the officer’s verbal
commands, even though suspect did not possess a firearm.

Slattery v. Rizzo, 939 F.2d 213 (4th Cir. 1991) Officer was justified in using deadly force
when a suspect in the passenger seat of a stopped vehicle repeatedly refused to raise his
hands and appeared to be gripping an object.



Cooper v. Sheehan, 735 F.3d 153 (4th Cir 2013) Posing no threat, the Fourth Circuit has

explained that an officer does not possess an unfettered authority to shoot based on mere

possession of a firearm by a suspect.

Betton v. Belue, 942 F.3d 184 (4th Cir 2019) No announcement, forcible entry did not 

allow officers to use deadly force when confronted with homeowner with gun at his side.

Estate of Jones v. City of Martinsburg W.V., 961 F.3d 661(4th Cir 2020) In custody can 

mean pinned to the ground without having handcuffs on.  Knife in hand did not pose 

immediate threat. 



Watterman v. Batton, 393 F.3d 471 (4th Cir 2005) law enforcement officers may—

under certain conditions—be justified in using deadly force against the driver of a car 

when they are in the car's trajectory and have reason to believe that the driver will 

imminently and intentionally run over them, but (2) the same officers violate the 

Fourth Amendment if they employ deadly force against the driver once they are no 

longer in the car's trajectory.

Williams v. Strickland, 917 F.3d 763 (4th Cir. 2019) Shooting at suspect in a car that 

does not pose immediate threat to officers violates the 4th Amendment.



Tasers



Meyers v. Baltimore County, 713 F.3d 723 (4th Cir. 2013)

Estate of Armstrong v. City of Pinehurst, 810 F.3d 892 (4th Cir. 2016)

Should not use tasers on passive resistance 

Orem v. Rephann, 523 F.3d 442, 447 (4th Cir. 2008) the use of drive stun leaves “a 
permanent sunburn-like scar was left where the taser had been applied…”.

Running away, on a fence, in water,  



K-9



Vathekan v. Prince Georges County, 154 F. 3d 173, 178 (4th Cir. 1998) All claims 
that law enforcement officers have used excessive force includes attacks by police 
dogs improperly deployed by their handlers. 

Kopf v. Wing, 942 F.2d 265 (4th Cir. 1991) Warning required if possible. because a 
forewarning that the dog is going to attack, which provides the suspects a fair 
chance to surrender, is more reasonable than a surprise assault.  Additional blows to 
the head also amounted to excessive force.

Melgar v. Greene, 592 F3d 348 (4th Cir. 2010) Use of K9 to finding missing teen 
was deemed objectively unreasonable for failing to use muzzle, shortened lead, or 
more attentive handler.  Nonetheless law not clearly established therefore qualified 
immunity granted to officer.



Prone restraint 



Parrish ex rel. Lee v. Cleveland, 372 F. 3d 294 (4th Cir. 2004) The proper inquiry is
whether the force applied was in a good faith effort to maintain or restore discipline
or maliciously and sadistically for the very purpose of causing harm. This is a
pretrial detention case which is likely distinguishable in light of Kingsley.

McBeth v. Taylor et al, Civil Action No. 7:15-1473-BHH (D.S.C. 2018) While there 
is not a direct Fourth Circuit case dealing with Positional Asphyxia in the Fourth 
Amendment context, Myers has instructed, “The fact that the force used in the 
present case emanated from a TASER, rather than from a more traditional device, is 
not dispositive.” The use of any "unnecessary, gratuitous, and disproportionate 
force, whether arising from a gun, a baton, a TASER, or other weapon, precludes an 
officer from receiving qualified immunity if the subject is unarmed and secured.” 
The dangers of death from Positional Asphyxia has been taught in SCCJA since the 
mid 1990s.   Since at least 2011, it is taught in units on civil liability, use of force, 
and use of chemical spray. 



The SCCJA BLE handbook materials related to "Sudden In Custody Death Syndrome"
advises officers to look for factors that are present when these deaths occur, including
extraordinary physical strength, poor color, panic, sudden tranquility or lethargy,
paranoia, large bellies, aggressive or bizarre behavior, and warns the officers to be
aware of breathing issues. The section further defines "Custody Related Deaths" and
specifically instructs on "Positional Asphyxia." The officers are warned about a subject
“being in a prone face-down position that restricts breathing and advised this condition
can lead to death. Caution should be exercised when restraining or cuffing a subject in a
prone position. A subject’s own body weight, along with any weight applied by an
officer, may restrict the subject’s ability to catch his/her breath. The subject may
increase his/her struggle, which may appear to the officer as an increase in resistance to
the arrest. For this reason, a subject should not be positioned and transported on his/her
stomach...." (emphasis added).

The information above is reinforced for a third time in the section regarding civil
liability of officers for use of excessive force. The SCCJA legal has the following
information.



Inmate on inmate assault



Farmer v. Brennan, 511 US 825 (1994) Deliberate indifference to an objectively
substantial risk of serious harm. The official subjectively knew of the risk and failed
to take reasonable steps with deliberate indifference.

Winfield v. Bass, 106 F.3d 525 (4th Cir 1997) Unarmed guards not constitutionally
required to intervene in attack.

Odom v. S.C. Dep't of Corr., 349 F.3d 765 (4th Cir.2003) A correctional officer who 
stands by as a passive observer and takes no action whatsoever to intervene during 
an assault violates the Eighth Amendment rights of the victim inmate.”



The role of policies and training 



Henry v. Purnell, 652 F.3d 524 (4th Cir. 2011 en banc) (Purnell II) Discussion after
remand of Purnell I to review policy and Taser training.

All SC law enforcement must hold certification of SC Criminal Justice Academy.
Get the SCCJA records and training materials for when the are there. Have
remained consistent for the decades. Each officer required to 40 hours of annual
training. Get source materials.

Policies and procedures from the agency on the use of force, taser, and BWC all
relevant.

Model policies from DOJ, IAPC, or other accreditation organization can be useful.

Expert Testimony appropriate on excessive force.



Bystander liability – Failure to Intervene



Randall v. Prince Georges County, 302 F.3d 188 (4th Cir. 2002).

Liability exists if an officer (1) knows another officer is violating an arrested
person’s rights, (2) has a reasonable opportunity to prevent harm, and (3) chooses
not to act. By failing to intervene, an officer effectively participates in the
unconstitutional act of another officer.



Seizure of Effects 



Altman v. City of High Point, 330 F.3d 194 (4th Cir. 2003)

Accordingly, on the strength of the Constitution's text, of history, and of precedent,
we hold that the plaintiffs' privately owned dogs were "effects" subject to the
protections of the Fourth Amendment.

Unreasonable entry into home 

Wilson v. Arkansas, 514 U.S. 927 (1995) No knock warrants that make manner of
entry into house can be unreasonable under the 4th Amendment.

Gould v. Davis, 195 F.3d 265 (4th Cir. 1998) Illegally entry

Bellotte v. Edwards, 629 F.3d 415 (4th Cir. 2011)

Johnson v. Aiken 



Prior Legal Proceedings

Gray v. Farley, 13 F.3d 142 (4th Cir. 1993) Collateral estoppel can apply if the prior
criminal litigation. Collateral estoppel is designed to foreclose relitigating of issues
in a second suit which have actually been litigated in the earlier suit, even though
there may be a difference in the cause of action between the parties of the first and
second suit.

Lowery v. Stovall, 92 F3d 219 (4th 1996) Judicial estoppel precludes a party from
adopting a position that is inconsistent with a stance taken in prior litigation. The
purpose of the doctrine is to prevent a party from playing fast and loose with the
courts, and to protect the essential integrity of the judicial process.

Heck v. Humphrey, 512 US 477 (1994) No suit if it would imply the invalidity of a
conviction or sentence.

Pending criminal charges on resisting arrest should be resolved prior to civil suit.



Claims arising directly under the constitution

Bivens v. Six Unknown Named Agents, 403 US 388 (1971) Recognized right
directly arising under the constitution against federal actors.

Carlson v. Green, 446 US 14 (1980) Applies to claims brought by federal
prisoners.

Ziglar v. Abbasi, 137 US 1843 (2017) Bivens is not to be expanded beyond it’s
recognized boundaries.

Earle v. Shreves, 990 F.3d 774 (4th Cir. 2020)

Federal Torts Claims Act provides a remedy for intentional torts, i.e. assault has
filing deadline and an exhaustion requirement



Deliberate Indifference Standard  
 
 
 
 

The Honorable Kevin F. McDonald  
 
 



1/23/2023

1

The Deliberate 
Indifference Standard

Kevin F. McDonald, United States Magistrate Judge

January 26, 2023

“Deliberate Indifference” Generally

• The conscious or reckless disregard of the consequences of one’s
acts or omissions

1

2
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The Eighth Amendment

• “Excessive bail shall not be required, nor excessive fines imposed,
nor cruel and unusual punishments inflicted”

• Made applicable to the states by the Fourteenth Amendment

Hands Off Doctrine

“We think it well settled that it is not the function of the courts to
superintend the treatment and discipline of persons in
penitentiaries, but only to deliver from imprisonment those who
are illegally confined.”

Stroud v. Swope, 187 F.2d 850 (9th Cir. 1951)

3
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Cooper v. Pate, 378 U.S. 546 (1964)

• State prisoners have standing to sue in federal court to address
their grievances under the Civil Rights Act of 1871 (42 U.S.C §
1983)

42 U.S.C. § 1983

• “Every person who, under color of statute, regulation, custom, or
usage, of any State or Territory or the District of Columbia, subjects,
or causes to be subjected, any citizen of the United States or other
person within the jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution and laws,
shall be liable to the party injured in an action at law, suit in equity,
or other proper proceeding for redress . . . .”

5
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§ 1983 Claims – The Eighth Amendment

• Excessive Force

• Inadequate Medical Care 

• Conditions of Confinement / Failure to Protect

Bivens v. Six Unknown Agents of 
Federal Bureau of Narcotics, 403 U.S. 

388 (1971) 
• § 1983 only provided plaintiffs with the authority to sue state

officials, and no statutory counterpart existed for federal officials

• Bivens: Even though Congress did not provide any statutory
authority for such an action, the plaintiff had an implied cause of
action under the Fourth Amendment that entitled him to sue federal
officials arising from an unreasonable search and seizure

7
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Bivens Contexts

• After Bivens, the Supreme Court has only extended the Bivens remedy in
two contexts, one of which was a federal prisoner suing federal officials
for deliberate indifference to serious medical needs under the Eighth
Amendment

• In the 43 years since the two extensions of Bivens, the Supreme Court 
has rebuffed every request (12 in total) to find implied causes of action 
against federal officials in other contexts

• A highly restrictive analysis exists for extending Bivens to new contexts
• The Fourth Circuit recently found that a prisoner’s conditions of confinement 

claim was a new context that did not warrant expansion of Bivens

Competing standards around § 1983 
pre-Estelle v. Gamble

• Neglect

• Deliberate Indifference

• Willfulness 

• Continuing Denial of Needed Medical Treatment

• Treatment (or lack thereof) that Shocks the Conscious

9

10



1/23/2023

6

Estelle v. Gamble, 429 U.S. 97 (1976)

• The Eighth Amendment forbids treatment that shows deliberate
indifference to prisoners’ serious medical needs

• “Deliberate indifference to serious medical needs of prisoners
constitutes the unnecessary and wanton infliction of pain ...
proscribed by the Eighth Amendment”

Estelle’s Deliberate Indifference 
Standard

• Objective component: Was the deprivation sufficiently serious?

• Subjective component: Did the officials act with a sufficiently

culpable state of mind?

11
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Objective Component: Serious 
Medical Needs 

“A serious medical need is one that has been diagnosed by a
physician as mandating treatment or one that is so obvious that even
a lay person would easily recognize the necessity for a doctor’s
attention.”

Heyer v. U.S. Bureau of Prisons, 849 F.3d 202 (4th Cir. 2017)

“Serious”

“The constitutional prohibition on cruel and unusual punishments was originally
drafted to proscribe tortures and other barbarous methods of punishment. But over
the years, the Supreme Court has imbued the Eighth Amendment with a more
expansive meaning, holding it to bar punishments incompatible with the evolving
standards of decency that mark the progress of a maturing society or which involve
the unnecessary and wanton infliction of pain. So to be sufficiently serious, we
have held that a deprivation must prove extreme – thus posing either a serious or
significant physical or emotional injury resulting from the challenged conditions or a
substantial risk of such serious harm.”

Campbell v. Florian, 972 F.3d 385 (4th Cir. 2020)

13

14



1/23/2023

8

“Serious”

• Does the medical condition:

• Cause pain?

• Disable the prisoner?

• Interfere with daily activities?

• Other Considerations:

• Unreasonable delay or interruption in treatment

• Includes serious dental needs

• Includes serious mental health needs

Subjective Component: Deliberate 
Indifference

• Under the deliberate indifference standard, a prison official
must know of and fail to adequately respond to a prisoner’s
serious medical needs

• To establish deliberate indifference, the treatment must be so
grossly incompetent, inadequate, or excessive as to shock the
conscience or to be intolerable to fundamental fairness

15
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Evidence of Deliberate Indifference

“Deliberate indifference may be demonstrated by either actual
intent or reckless disregard. A defendant acts recklessly by
disregarding a substantial risk of danger that is either known to
the defendant or which would be apparent to a reasonable
person in the defendant’s position.”

Miltier v. Beorn, 896 F.2d 848 (4th Cir. 1990)

Evidence of Deliberate Indifference

• Denial, delay, or interruption of treatment

• Denial of qualified medical staff or needed specialists

• Rejection by officials of doctor’s orders

• Extreme cases of bad judgment or failure to exercise judgment

• Cursory treatment that amounts to no treatment

17
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Conditions of Confinement / Failure to 
Protect

• Deliberate Indifference Standard expanded to:

• Conditions of Confinement Claims (Wilson v. Seiter)

and

• Failure to Protect Claims (Farmer v. Brennan)

Conditions of Confinement
Wilson v. Seiter, 501 U.S. 294 (1991)

• Objective Component: Seriousness of the Deprivation

• Subjective Component: The State of Mind of the Prison Officials
Responsible

19
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Failure to Protect
Farmer v. Brennan, 511 U.S. 825 (1994)

• A prison official’s deliberate indifference to a substantial risk of
serious harm to an inmate violates the cruel and unusual
punishment clause of the Eighth Amendment

Farmer v. Brennan, 511 U.S. 825 (1994)

• Under the deliberate indifference standard, a prison official must
both be aware of facts that would lead to an inference that a
substantial risk of serious harm exists and then must also draw that
inference

21
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Farmer v. Brennan, 511 U.S. 825 (1994)

• A prisoner can prove an official’s actual knowledge of a substantial
risk through inference from circumstantial evidence

• For example, a factfinder may conclude that a prison official knew
of a substantial risk from the very fact that the risk was obvious

Conditions of Confinement / Failure to 
Protect

To succeed on an Eighth Amendment claim for cruel and unusual
punishment regarding the conditions of his confinement, a prisoner
must prove that he was deprived of a basic human need and that
prison officials were deliberately indifferent to that deprivation.

Strickler v. Waters, 989 F.2d 1375 (4th Cir. 1993)
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“Serious”

• “Serious” Deprivations

• A prisoner must show that he was deprived of a basic human need

• Safe Environment / Protection     

• Nutritious Food / Clean Water

• Sanitation / Plumbing 

• Hygiene

• Mold / Pest Infestation

Conditions of Confinement / Failure to 
Protect

• “Serious” Deprivations
• A prisoner must show that he was deprived of a basic human need

• Lighting / Sunlight

• Exercise / Recreation

• Overcrowding / Bed Space

• Noise / Sleep Deprivation

• Temperature in Cell

• Isolation

• Combination of Conditions

25
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Conditions of Confinement / Failure to 
Protect

• Evidence of the subjective component of awareness:

• Affidavits that actual notice was given

• Detailed grievances with responses

• Medical or institutional records

• Claims / Cases by other prisoners

• Inspections 

Recent Cases

• Medical Care

• Pfaller v. Amonette, 55 F.4th 436 (4th Cir. 2022)

• Conditions of Confinement

• Thorpe v. Clarke, 37 F.4th 926 (4th Cir. 2022)
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Litigating Conditions of Confinement1 
 
 

I. General Principles 
 

A. The Eighth Amendment:  Conditions of Post-Conviction Confinement 
 

1. Prohibition:  The Eighth Amendment prohibits the infliction of “cruel and unusual 
punishment on convicted prisoners.”  Applicable to states through the Due Process 
Clause of the Fourteenth Amendment.  
 

2. Conditions:  It is undisputed that the treatment a prisoner receives in prison and the 
conditions under which he is confined are subjected to the Eighth Amendment.  
Helling v. McKinney, 509 U.S. 25, 31 (1993). (emphasis added).  

 

3. The Objective Component:  Serious Deprivation of Basic Human Needs 
 

a. Rationale. 
 

“When the State takes a person into its custody and holds him there against 

his will, the Constitution imposes upon it a corresponding duty to assume some 

responsibility for his safety and general well-being…The rationale for this 

principle is simple enough:  when the State, by the affirmative exercise of its 

power so restrains an individual’s liberty that it renders him unable to care for 

himself, and the same time fails to provide for his basic human needs – e.g., 

food, shelter, medical care, and reasonable safety – it transgresses the 

substantive limits on state action set by the Eighth Amendment and the Due 

Process Clause.”  Helling v. McKinney, 509 U.S., at 32 (quoting DeShaney v. 

Winnebago County Dept. of Soc. Serv., 489 U.S. 189, 199-200 (1989)) 

(emphasis added); see also Farmer v. Brennan, 511 U.S. 825, 832 (1994).  

 

b. Limitations.  
 

i. “The Constitution does not mandate comfortable prisons, but 
neither does it permit inhumane ones.”  Farmer v. Brennan, 511 
U.S. at 832 (1994) (quoting Rhodes v. Chapman, 452 U.S. 337, 
349); see also Shakka v. Smith, 71 F.3rd 162, 166 (4th Cir. 
1995).  

 
1 The author would like to thank ACLU National Prison Project Director David Fahti and Burnette Shutt & 

McDaniel (“BSM”) clerks (and future associates) Meredith Brown and Lydia Robins Hendrix, as well as BSM 
associate Annie Day Bame for their assistance with this project.  (Copyright 2023 by Burnette Shutt & McDaniel, 
PA.)   

mailto:sandrews@burnetteshutt.law


 

2 
 

 

ii. “Only extreme deprivations are adequate to satisfy the objective 
component…” Wilson v. Seites, 501 U.S. 294, 298 (1991).  

 

iii. “…[N]ot static, but progressive concept covering any punishment 
which at the time was regarded as “incompatible with ‘the 
evolving standards of decency that mark the progress of a 
maturing society.’”  Hite v. Leeke, 564 F. 2nd 670, 672 (4th Cir. 
1977) (quoting Estelle v. Gamble, 429 U.S. 97, 102-03) (1976)). 
 

iv. To identify “evolving standards of decency,” courts consider 
objective factors, e.g., applicable statutes, public health 
regulations, accreditation and professional standards, jail and 
prison regulations, etc., and while they may be helpful, they are 
not determinative in finding presence or absence of 
constitutional violation.  Rhodes v. Chapman, 452 U.S. at 346; 
see also Alexander v. Boyd.  876 F. Supp. 733, 798-99 (D.S.C. 
1995).    
 

v. But, citing principles of federalism and separation of powers, 
federal courts do not sit to supervise state prisons of operations 
that do not implicate valid constitutional claims.  Hite at 671-672 
(quoting Meachum v. Fano, 427 U.S. 215, 229 (1976)).  
 

vi. Prison conditions that are “restrictive and even harsh are part of 
the penalty that criminal offenders pay for their offenses against 
society.”  Rhodes v. Chapman 452 U.S. 337, 347 (1981). 
 

vii. Plaintiffs must show “unquestioned and serious deprivations of 
basic human needs or of the “minimal civilized measure of life’s 
necessities” to establish Eighth Amendment violation.  Rhodes 
v. Chapman 452 U.S. at 347; Wilson v. Seiter, 501 U.S. 294, 298 
(1991).  
 

viii. Applying “standards of decency,” the Fourth Circuit has held the 
following to be violations of the Eighth Amendment:  the denial 
of essential food, clothing, or medical needs; the failure to 
provide reasonable protection from constant threats of violence 
and sexual assault by his fellow inmates;  excessive corporal 
punishment; the denial of decent and basic sanitary living 
conditions; and the deprivation of the basic elements of hygiene. 
Hite, 564 F. 2d at 672.   
 

ix. Plaintiff must allege deprivation of one or more basic human 
needs, not enough to allege “totality of conditions.”  Each alleged 
deprivation must be analyzed separately to determine Eighth 
Amendment violation.  Wilson v. Seiter, 501 U.S. 294, 304-305 
(1991).  
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x. Especially degrading or abusive conditions are unconstitutional 
even if imposed for short periods of time.  Harper v. Pelzer, 536 
U.S. 730, 738 (2002) (holding that hitching post restraints for 
seven hours violated Eighth Amendment);  DeSpain v. Uphoff, 
264 F.3d 965, 974 (10th Cir. 2001) (holding 36 hours’ subjection 
to unsanitary flooding and exposure to human waste stated a 
claim).  

 
xi. Conditions of confinement may establish violation of Eighth 

Amendment in combination when each would not do so alone, but 
“only when they have a mutually enforcing effect that produces a 
single, identifiable human need such as food, warmth, or exercise 
– for example, a low cell temperature at night combined with a 
failure to issue blankets.”  Wilson v. Seiter, at 304; see also 
Williams v. Griffin, 952 F.2d 820, 824 (4th Cir. 1991) (overcrowding 
accompanied by unsanitary and dangerous conditions); Strickler 
v. Waters 989 F.2d 1375, 1381 (4th Cir. 1993) (“No static test” can 
settle whether conditions of confinement inflict harm that is 
objectively serious to deprive prisoners of minimal civilized 
necessities).   

 

xii. Conditions that are harmful or deprive prisoners of basic human 
needs may not violate the Eighth Amendment if they serve a 
legitimate correctional purpose.  Everton v. Bazzetta 539 U.S. 
126, 137 (2003).  

 

4. Subjective Component:  Deliberate Indifference  
 
a. Conditions cases:  If deprivations of basic human needs are not imposed as 

part of prisoner’s sentence, they are not “punishment,” unless prison officials 
imposing such conditions “possessed a sufficiently culpable state of mind.”  
Wilson v. Seiter, 501 U.S. 294, 297-298 (1991).  
 

b. Deliberate Indifference Standards:  Farmer v. Brennan, 511 U.S. 825, 837 
(1994).  

 

i. Deliberate indifference to “substantial risk of serious harm to 
inmates’ health or safety.”  
 

ii. Civil or Criminal Recklessness Standards:  
 

Civil:   Acts or fails to act in the face of unjustifiably high risk 
of harm either known or so obvious it should be 
known.  

 
Criminal:  Acts or fails to act in disregard of risk of which actor 

is aware.  
 
 Farmer, at 836-37.  
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iii. Punishment:  Closer to civil standard:  Rough equivalent of 
recklessly disregarding risk.   
 
a) Requires awareness of facts from which inference of  

risk can be drawn. 

 

b) Official must draw inference of excessive risk, which then is 

consciously disregarded.  Farmer, at 838-39.  

 

c. Evidence of Deliberate Indifference  
 

i. Question of fact – whether official had adequate knowledge of 
substantial risk.  
 

ii. Circumstantial evidence – if risk was obvious, trier of fact may 
infer official was aware of it.  Makdessi v. Fields 789 F.3d 126, 
133 (2015) (“[d]irect evidence of actual knowledge is not 
required”); see also Walton v. Dawson, 752 F.3d 1109 (8th Cir. 
2014) (failure to lock cell doors at night created obvious risk of 
sexual assault); Bistrain v. Levi, 696 F.3d 352, 367 (3d Cir. 2012) 
(placing known informant in area with violent gang members 
could be obvious risk).  

 

iii. Plaintiff need not show officials knew of specific risk from specific 
source.  Farmer, at 842-43; Makdessi v. Fields, 789 F.3d 126, 
135-36 (4th Cir. 2015) (requiring district court to consider risk of 
assault generally, and not only risk specific to plaintiff).  

 

B. The Fourteenth Amendment:  Conditions of Pre-Conviction Confinement 

 

1. The Fourteenth Amendment, not the Eighth, Applies to Pretrial Detainees 
under the Due Process Clause.  
 

a. The protection against “cruel and unusual punishment” under the Eighth 

Amendment extends only to individuals convicted of a crime.  

 

b. Pretrial detainees cannot be subjected to any conditions that constitute 

punishment, “[f]or under the Due Process Clause, a detainee may not be 

punished prior to an adjudication of guilt in accordance with due process of law.”  

Bell v. Wolfish, 441 U.S. 520, 535, 545 (1979); see also Kingsley v. Hendrickson, 

576 U.S. 389, 397 (2015) (clarifying that appropriate standard for pretrial 

detainee seeking recovery for excessive force claim is “solely an objective one” 

under the Fourteenth Amendment).    

 

c. Other confined persons subject to the protection of the Fourteenth, not the 

Eighth, Amendment from conditions that constitute  “punishment.”  

 

i. Post-conviction but pre-sentence detainees have same status as pretrial 

detainees.  See Ingraham v. Wright, 430 U.S. 651, 671 n. 40 (1977) 
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(“[T]he State does not acquire the power to punish with which the Eighth 

Amendment is concerned until after it has secured a formal adjudication 

of guilt in accordance with due process of law.”)  cf. Graham v. Connor, 

490 U.S. 386, 392 n.6 (1989) (noting that Ingrahm established that “the 

Eighth Amendment’s protection did not attach until after conviction and 

sentence”) (emphasis added).  

 

ii. Persons involuntarily committed.  See Youngberg v. Romeo, 457 U.S. 

307, 321 (1982).  

 

iii. Persons committed under “sexually violent predator” acts.  See Jones v. 

Blanas, 393 F.3d 918, 933-34 (9th Cir. 2004).  

 

iv. Children and young people detained in juvenile detention facilities.  See 

A.M. v. Luzerne County Juvenile Detention, 372 F.3d 572, 579 (3rd Cir. 

2004); Alexander v. Boyd, 876 F.Supp. 773, 796 (D.S.C. 1995).  

 

2. Fourteenth Amendment Liability Standard for Conditions of Confinement 

Claims.  

 

a. Deliberate Indifference Light:  Applies only to “objective component.”  In Bell 

v. Wolfish, 441 U.S. 520 (1979), considering a challenge to a wide range of 

conditions of confinement, the court held that pretrial detainees could prevail 

under the Fourteenth Amendment with – purely objective evidence 

demonstrating that the conditions were not “rationally related to a legitimate 

nonpunitive governmental purpose” or were not “excessive in relation to that 

purpose.”  Bell at 561.  

Pretrial detainee must prove defendant recklessly or intentionally failed to take 

reasonable measures to mitigate substantial risk of serious harm, even though a 

reasonable official would have, or should have, known. Id.  

b. The “subjective component” is not a factor.  The Supreme Court has never 

applied the Eighth Amendment’s Brawner v. Scott County, 14 F. 4th 585, 597 

subjective state-of-mind standard to Fourteenth Amendment claims brought by 

pretrial detainees.  Brawner, 14 F.4th at 596-97.  

 

c. Application of Kingsley,  

 

i. Circuits had previously looked to Eighth Amendment standards to 

address pretrial detainee claims.   

 

ii. Second, Sixth, Seventh, and Ninth Circuits have overturned precedents 

in applying Kingsley’s objective standard only to pretrial detainees’ 

Fourteenth Amendment claims, including medical care and failure-to-

protect claims.  See Darnell v. Pineino, 849 F.3d 17, 36 (2nd Cir. 2017); 

Brawner v. Scott Cty., 14 F. 4th 585, 597 (6th Cir. 2021); Miranda v. Cty of 
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Lake, 900 F. 3d 335, 3353-54 (7th Cir. 2018); Gordon v. Cty of Orange, 

888 F.3d 1118, 1124-25 (9th Cir. 2018).  

 

iii. One circuit – the Tenth – limited Kingsley to its facts, i.e. on excessive 

force claim in a reasoned opinion.  Strain v. Regalado, 977 F.3d 984, 991 

(10th Cir. 2020).  

 

Three other circuits – The Fifth, Eighth, and Eleventh Circuits also 

limited Kingsley to its facts, but did so in footnotes with little or no 

analysis.  See Whitney v. City of St. Lewis, 887 F. 3d 857, 860. n. 4 (8th 

Cir. 2018); Swain v. Junior, 961 F.3d 1276, 1285 n.4 (11th Cir. 2020); 

Adderson v. Concordia Parish Corr. Facility, 848 F.415, 419 n. 4 (5th 

Cir. 2017).  

 

iv. Open question in the Fourth Circuit. Barfield v. Cunningham, et al., No. 

8:  20-cv-02388-DCN, on appeal from DCSC (2022) in pro se medical 

care claim.  

II. Application of Law to Conditions 
 

A. Deprivation of Basic Human Needs.  
 

1. Consists of conditions that pose substantial risk of serious current or future harm.  
Helling v. McKinney, 509 U.S. 25, 31-32 (1993) (including, without limitation, shelter, 
food, clothing, exercise, medical care, and personal safety among “basic human 
needs”).  

 

B. Personal Safety  
 

1. Protection from Inmate Assaults.  The Eighth Amendment requires prison officials 
to protect inmates from violence at the hands of other prisoners.  Farmer v. Brennan, 
511 U.S. 825, 833-34 (1994) (“Being violently assaulted in prison is simply not part 
of the penalty that criminal offenders pay for their offenses against society”); Cox v. 
Quinn, 828 F. 3d 227, 235 (4th Cir. 2016) (The Eighth Amendment requires prison 
officials to “take reasonable measures to guarantee the safety of the inmates”).   

 

a. Isolated, Unforeseeable v. Pattern of Attacks.  While occasional, isolated 

prisoner-on-prisoner attacks may not create sufficient basis to satisfy subjective 

component of deliberate indifference standard, confinement in a prison with 

pattern of undisputed and unchecked violence does.  See Penn v. Oliver, 351 F. 

Supp. 1292, 1294-95 (E.D. Va. 1972); Withers v. Levine, 915 F.2d 158, 161 (4th 

Cir. 1980) (excessive, pervasive risk of harm normally not shown by “isolated 

events”); Hite v. Leeke, 564 F 2d 670, 673 (4th 1977) (plaintiff must show constant 

threats or frequent assaults).  

 

b. Prospective Relief.  A prisoner has a right under the Eighth and Fourteenth 

Amendment to be reasonably protected from constant threats of violence and 

sexual assault; he need not wait until he is assaulted to obtain relief.  Woodhouse 

v. Virginia, 487 F.2d 889, 890 (4th Cir. 1973).  
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c. Remedial Action.  In a failure-to-protect claim, a defendant may avoid liability 

by presenting evidence of a reasonable response to the risk, even if it was 

unsuccessful.  See Farmer, U.S. 511 at 844-45.  However, measures that are 

not reasonably calculated to provide safety from violence do not achieve that 

effect.  Riley v. Oik-Long, 282 F.3d 592, 597 (8th Cir. 2002).  If protective 

measures prove inadequate, failure to take additional measures may be 

evidence of deliberate indifference.  See Jensen v. Clarks, 94 F.3d 1191, 1200 

(8th Cir. 1996).  

 

d. Case Examples of Deliberate Indifference to Risk of Assault. 

 

(1) Plaintiff warned officer that other prisoners would try to kill him.  

Odom v. S.C. Dept. of Corr., 349 F.3d 765, 772 (4th Cir. 2003).  

 

(2) Failure to monitor prisoner known to be violent.  Cottone v. Jenne, 

326 F.3d 1352 (11th Cir. 2003).  

 

(3) Plaintiff attacked twice by same prisoner.  Peate v. McCann, 284 

F.3d 879 (7th Cir. 2002).  

 

(4) Practice of failing to investigate assaults constitutes deliberate 

indifference.  Skinner v. Uphoff, 234 F. Supp. 2d 1208 (D. Wyo. 

2002).  

 

(5) Showing prisoners had committed similar attacks and failed to 

increase staffing in areas where attacks occurred was sufficient to 

state Eighth Amendment claim.  Hardy v. District of Columbia, 601 

F. Supp. 182, 189 (D.D.C. 2009).  

 

(6) Offer to place inmate in protective custody may be regarded as 

sufficiently reasonable response; similarly, refusal to go into 

protective custody may be evidence of no substantial risk.  Berry v. 

Sherman, 865 F.3d 631, 634 (8th Cir. 2004); Allgood v. Morris, 724 

F.2d 1098, 1100 (4th Cir. 1984);  But see Dallas v. Corr. Corp. of 

Am., 257 F. 3d 508, 512 (6th Cir. 2001) (the fact that the prisoner 

had refused protective custody a year previously did not necessarily 

excuse subsequent failure to protect).  

 

(7) Officials failure to follow their own rules, regulations, or policies 

concerning protection of inmates may support deliberate 

indifference claim.  Pierson v. Hartley, 391 F.3d 898, 903-04 (7th 

Cir. 2004); lack of policy also may be evidence of deliberate 

indifference, A.M. v. Luzerne Cnty. Juvenile Detention Center, 372 

F.3d 572, 583 (3d Cir. 2004); or may be evidence of absence of 

knowledge of risk, Grimsley v. MacKay, 93 F.3d 676, 682 (10th Cir. 

1996).   
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e. Two Common Fact Patterns. 

 

“It does not matter whether the risk comes from a single source or multiple 

sources, any more than it matters whether a prisoner faces an excessive risk 

of attack for reasons personal to him or because all prisoners in his situation 

face such a risk.”  Farmer v. Brennan, 511 U.S. 825, 843 (1994)  

  

(1) Prison officials failed to respond to particular threat by, or directed 

to, a particular inmate.  

Case examples:  

i. Correction officials may be held liable for failing to intervene 

in assault.  Odom v. S.C. Dept. of Corr., 349 F.3d 765, 772 

(4th 2003); but see Stubbs v. Dudley, 849 F.2d 83, 87 (2d Cir. 

1988) (the Constitution requires “human decency, not 

superhuman courage.”)  

 

ii. Officials may be deliberately indifferent if they fail to take steps 

to control prisoner they have already identified as unusually 

dangerous.  Gullet v. Haines, 229 F. Supp. 2d 806, 821-24 

(S.D. Ohio 2002); but see Rich v. Bruce, 129 F.3d 336, 339 

(4th Cir. 1977) (finding no deliberate indifference on facts 

similar to Gullet because officer failed to appreciate risk.) 

 

iii. Prior fights between particular inmates or groups of inmates 

are not sufficient alone to put officials on notice of excessive 

risk of future harm without some other reason for them to be 

aware of risk of subsequent attack.  See, e.g.., Pressly v. 

Hutto, 816 F. 2d 977, 978 (4th Cir. 1977); Morales v. Mystate 

Dept. of Corr., 842 F. 2d 27, 30 (2d Cir. 1988); Boyce v. 

Moore, 314 F. 3d 884, 889-91 (7th Cir. 2002); Lindell v. 

Houser, 442 F.3d 1033, 1035 (7th Cir. 2006) (defendants not 

liable for double-celling plaintiff with a member of gang, one 

of whom plaintiff had assaulted 18 months earlier when 

defendant had no other knowledge to put him on notice).   

 

iv. Officials who disclose information about inmates to other 

inmates may be found to have been deliberately indifferent.  

See, e.g., Flint v. KY. Dept. of Corr., 270 F.3d 340, 344 (6th 

Cir. 2001) (accusing prisoners of “ratting” on inmate-staff 

misconduct evidence of deliberate indifference); Benefield v. 

McDouwall, 241 F.3d 1267, 1271 (10th Cir. 2001) (referring to 

inmate as “snitch” constitutes deliberate indifference).  

 

(2) Plaintiff assaulted as a result of conditions or practices that are 

dangers to all inmates or to identifiable group.  
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i. When sheriff not segregating nonviolent from violent 

offenders, plaintiff need not show sheriff was aware he was 

individually at risk.  Jones v. Hernandez, 215 F.3d 541, 542 

(5th Cir. 2002) (per curiam). 

 

ii. Identifiable groups have included:  

 

• Offenders with records of sexual offenses.  Weiss v. 

Cooley, 230 F.3d 1027, 1029 (7th Cir. 2000).  

 

• Prisoners who are young, small, naive, or passive and 

vulnerable to intimidation.  Taylor v. MI Dept. of Corr., 

69 F.3d 76, 82 (6th Cir. 1995); Withers v. Levine, 615 

F.2d 158 (4th Cir. 1980).  

 

• Transgender inmates.  Greene v. Bowles, 361 F.3d 290, 

294 (6th Cir. 2004).  

 

• Inmates targeted because of gang affiliation.  Walsh v. 

Mellas, 837 F.2d 787, 797 (7th Cir. 1988).  

 

• Members of ethnic groups.  Knowles v. NY City Dept. of 

Corr., 904 F. Supp. 217, 222 (S.D. N.Y. 1995).  

 

• Inmates in mental health observation units.  Byrd v. 

Abate, 945 F. Supp. 581, 585 (S.D. N.Y. 1996). 

 

iii. Conditions found to create excessive risk.  

 

• Failure to classify or separate uniquely violent or 

vulnerable groups.  Brown v. Budz, 398 F.3d 904, 914 

(7th Cir. 2005); but see Mayoral v. Sheahan, 245 F.3d 

934, 939 (7th Cir. 2000) (officials are not always required 

to separate inmates based on gang affiliation without 

evidence of more specific risk).  

 

• Failure to adequately supervise inmates.  Hart v. 

Sheahan, 396 F.3d 887, 894 (7th Cir. 2005); Krein v. 

Norris, 309 F.3d 487, 489 (8th Cir. 2002) (evidence 

showing one correctional officer was assigned to three 

units housing 150 men supported deliberate indifference 

finding).  

 

• Overreliance on open dormitory housing.  Smith v. 

Arkansas Dept. of Corr., 103 F.3d 637, 644 (8th Cir. 

1996); Laube v. Hailey, 234 F. Supp. 2d 1227, 1244 

(M.D. Ala. 2002).  
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• Overcrowding. Doe v. Washington Cnty., 150 F.3d 920, 

923 (8th Cir. 1998) (actionable overcrowding where one 

of the five juveniles in single cell requested protective 

custody and was denied prior to assault).  

 

• Failure to control tools and other items from which 

weapons can be made.  Shroder v. White, 761 F.2d 975, 

982 (4th Cir. 1985) (failure to curb manufacture of 

weapons from scrap metals).  

 

2. Protection from Excessive Force by Staff.  The Eighth Amendment is violated 
when correctional officers use force “maliciously and sadistically” to cause harm and 
not in good-faith effort to maintain or restore discipline.  Hudson v. McMillan, 503 
U.S. 1, 9 (1992); Whitley v. Albers, 475 U.S. 312, 320 (1986); see also Hughes v. 
Rodriguez, 31 F.4th 1211, 1211 (9th Cir. 2022).  
 
a. “Malicious and Sadistic” Factors.  Hendrickson v. Cogser, 589 F.3d 887, 

890 (7th Cir. 2009); see also Giles v. Kearney, 571 F.3d 318, 326 (3d Cir. 2009).  
U.S. v. Cobb, 905 F.2d 784, 787 (4th Cir. 1990) (defining acts that are “punitive” 
by reference to “malicious and sadistic” standards set forth in Johnson v. Glick, 
481 F.2d 1028, 1033 (2d Cir. 1973.)).   
 

i. Need for force.  
 

ii. Relationship between need and force applied.  
 

iii. Threat reasonably perceived by correction officers.  
 

iv. Efforts to temper severity of forced used.  
 

v. Extent of injury suffered by inmate.  
 

vi. Whether force was applied in good faith affect to restore or 
maintain order.  

 
b. Rationale.  Where prison officials have acted in response to immediate 

disciplinary incident, because of risk of injury and the limited time correctional 
officers would have to reflect on the nature of their actions, the Court held 
“malicious and sadistic” standard, rather than “deliberate indifference,” would 
apply to use of force claims.  
 

c. Application of Standard.   

 

i. Core Inquiry.  Proof of sadism is not required for excessive force 

claims.  See Hoard v. Hartman, 904 F.3d 780, 789 (9th Cir. 2018) 

(the core inquiry is whether the defendant acted in bad-faith or 

with an intent to harm).  
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ii. No Urgent or Emergent Circumstances? The absence of 

exigent circumstances “may be probative of whether force was 

indeed inflicted maliciously or sadistically.” Jordan v. Gardner, 

986 F.2d, 521, 1528 (9th Cir. 1993) (en banc); Jeffers v. Gomez, 

267 F.3d 895, 900, 913 (9th 2001) (per curiam) (deliberate 

indifference standard applies where there is no “ongoing prison 

security measure.”). 

 

iii. Malice and Sadism Inferred. “[S]ubjective intent is critical in an 

Eighth Amendment analysis.”  More than de minimus force 

applied with no good faith law enforcement purpose violates the 

Eighth Amendment.  Rodriguez v. Cnty. of Los Angeles, 891 

F.3d 776, 795 (9th Cir. 2018) (citing Whitley, at 320-21) (and 

noting “[o]bjective reasonableness may inform the Eighth 

Amendment inquiry, providing evidence of good-faith or of 

malice.”); Rodriguez at 797 (finding deputies used stun guns not 

for valid law enforcement purposes to cause harm.) 

 

iv. Serious Injury Not Necessary. The Eighth Amendment is 

violated when prison officials “maliciously and sadistically uses 

force to cause harm,” even if the prisoner does not suffer serious 

injury.  Hudson v. McMillan, 503 U.S. 1, 9 (1992).  

 

v. Extent of Force. Use of force not excessive when it is 

reasonably necessary to subdue disruptive prisoners.  Santiago 

v. Walls, 599 F.3d 749, 757 (7th Cir. 2010); however, see Treats 

v. Morgan, 308 F.3d 868, 872 (8th Cir. 2002) (use of pepper spray 

unjustified and excessive on prison who “had not jeopardized 

any person’s safety or threatened prison security”; “correctional 

officers do not have blank check to use force whenever prisoner 

is being difficult.”). 

 

vi. Sexual Assault.  Sexual abuse or rape of a prisoner by staff is, 

by definition, a “malicious and sadistic” use of force.  Smith v. 

Cochran, 339 F.3d 1205, 1212-13 (10th Cir. 2003).  

 

III. Medical Care  
 

A. General Principles  
 

1. As is the case for all basic human needs, when incarceration prevents individuals 
from caring for themselves, the state must provide certain reasonably adequate 
systems of care to meet those needs. 

 

a. Prisoner must demonstrate serious deprivations of basic human needs or of the 

“minimal civilized measure of life’s necessities” to establish an Eighth 

Amendment violation.  Rhodes v. Chapman, 452 U.S. 337, 387. (1981).  
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b. Basic human needs includes at a minimum “food, shelter, medical care, and 

personal safety.”  Helling v. McKinney, 509 U.S. 25, 32 (1993).  

 

2. Deliberate Indifference  
 

a. “[A] prison official’s deliberate indifference to serious medical needs of prisoners 

constitutes the unnecessary and wanton infliction proscribed by the Eighth 

Amendment.”  Estelle v. Gambrel, 429 U.S. 97, 104 (1976); Seinto v. Stansberry, 

841 F.3d 219, 235 (4th Cir. 2016). 

 

b. Prison officials are deliberately indifferent to serious medical needs when they 

deny, delay, or intentionally interfere with medical treatment.  Hallet v. Morgan, 

296 F.3d 732, 744 (9th Cir. 2002) Sandoval v. Cnty. of San Diego, 985 F3d 657, 

679 (9th Cir. 2021)  

 

3. Serious Medical Needs 
 

a. Objective Factor:  

 

i. “Whether a reasonable doctor or patient would perceive the 

medical need in question as important and worthy of comment 

or treatment;”  Bredy v. Wright, 315 F.3d 158, 162 (2d Cir. 2003) 

 

ii. “[W]hether the medical condition significantly affects daily life 

activities;” Id. 

 

iii. “[T]he existence of chronic and substantial pain.”  Id.  

 

iv. “A serious medical need is one that has been diagnosed by a 

physician as mandatory treatment, or…is so obvious that even 

a lay person would recognize the necessity for a doctor’s 

attention.  Iko v. Shreve, 535 F.3d 225, 241 (4th Cir. 2008)  

 

v. “A serious medical need is present whenever the failure to treat 

a prisoner’s condition could result in further significant injury or 

the unnecessary and wanton infliction of pain.”  Clement v. 

Gomez, 298 F.3d 898, 904 (9th Cir. 2002).  

 

b. Subjective Factor. A prison official must have acted with deliberate indifference, 

requiring official to have had a subjective knowledge of both:  

 

i. Inmate’s serious medical condition, and  

 

ii. Excessive risk posed by action or inaction.  Jackson v. Lightsey, 

775 F.3d 170, 178 (4th Cir. 2014).  
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c. Case Examples of Serious Medical Need.  

 

i. Diagnosed, but untreated Hepatitis C.  Gordon v. Schilling, 937 

F.3d 348, 356 (4th Cir. 2019).  

 

ii. Withholding insulin from diabetic.  Scinto v. Stansbury, 841 F.3d 

219, 225 (4th Cir. 2016)  

 

iii. Effects of pepper spray.  Iko v. Shreve, 535 F.3d 225, 241 (4th 

Cir. 2008) (“An injury is sufficiently serious for…excessive force 

claim as long as it rises above the level of de minimus.”) (citing 

Hudson v. McMillan, 503 U.S. 1, 9-10 (“rejecting the argument 

that “minor” injuries are not actionable.”))  Iko at 241.  

 

iv. Severe, treatable hearing loss.  Gilmore v. Hodges, 738 F.3d 

266, 274 (11th Cir. 2013).  

 

v. Pressure sores, edema, and spasticity.  Schaub v. Von Wald, 

638 F.3d 905, 915 (8th Cir. 2011).  

 

vi. Severe heartburn with frequent vomiting.  Greeno v. Daley, 414 

F.3d 645, 653 (7th Cir. 2005).  

vii. Painful keloids.  Brock v. Wright, 315 F.3d 158, 163 (2d Cir. 

2003).  

 

viii. Swollen painful knee.  Ellis v. Butler, 890 F.2d 1001, 1003 (8th 

Cir. 1989). 

 

d. Negligence/Malpractice Claim Insufficient.  

 

i. “While a[n] erroneous diagnosis…may well represent a 

deviation from the accepted standard of care, standing alone, it 

is insufficient to clear the ‘high bar’ of a constitutional claim.”  

Jackson at 178, (quoting UIko v. Shireve), 535 F.3d 225, 241 

(4th Cir. 2008)).  

 

ii. “A mere difference of opinion regarding the adequate cause of 

treatment does not give rise to an Eighth Amendment violation.”  

U.S. v. Clawson, 650 F.3d 530, 538 (4th Cir. 2011). 

 

e. Case Examples of Deliberate Indifference to Serious Medical Harm.  

 

i. Denied or delayed access to adequate medical providers.  

How much delay is tolerated is affected by urgency of medical 

need or by pain caused by delay.  See, e.g., William v. Rotman, 

680 F.3d 1113, 1123 (9th Cir. 2012) (delay of over a year in 

referral to surgeon for necessary hernia surgery is actionable);  
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Gordon v. Frank, 454 F.3d 858, 862-64 (8th Cir. 2006) (officers 

ignored prisoner’s complaints of breathing difficulty and chest 

pain, despite knowing he was on medical observation); Wallin 

v. Norman, 317 F.3d 558, (6th Cir. 2003) (delay of one week in 

treating urinary track infection and one day in treating leg injury 

states claim); Boseman v. Orum, 422 F.3d 1265, 1273 (11th Cir. 

2005) (permissible delay for prisoner unconscious from 

asphyxiation is measured in minutes, not hours).  

 

ii. Denial of access to qualified medical professionals.  Hayes 

v. Snyder, 546 F.3d 516, 526 (7th Cir. 2008) (failure of physician 

to refer prisoners to urologist despite complaints of severe 

testicular pain); LeMarbe v. Wisneski, 266 F.3d 429 (6th Cir. 

2001) (failure of surgeon to refer inmate to specialist); Casey v. 

Lewis, 834 F. Supp. 1477, 1545 (D. Ariz. 1993) (making of 

medical judgements by security staff could constitute deliberate 

indifference); Smith v. Jenkins, 919 F. 2d 90, 93 (8th Cir. 1980) 

(doctor’s lack of qualifications to diagnose and treat mental 

illness supported deliberate indifference claim).  

 

iii. Failure to inquire into facts necessary to make professional 

judgment.  Iko v. Shreve, 535 F. 3d 225, 242 (4th Cir. 2008) 

(nurse failed to treat prisoner for pepper spray inhalation 

because he was silent during initial questioning); Miltier v. Beorn 

896 F.2d 848, 853 (4th Cir. 1990) (doctor failed to perform tests 

for cardiac disease in patient with symptoms that called for 

them); Inmates of Occoquan v. Barry, 717 F. Supp. 854; 867-

68 (D.D.C. 1989) (failure to perform adequate health screening 

on intake).  

 

iv. Failure to carry out medical orders.  Estelle v. Gambrell.  429 

U.S. 97, 105 (1976) (intentionally interfering with prescribed 

treatment); Lawson v. Dallas County, 286 F. 2d 257 (5th Cir. 

2002) (failure to follow medical orders for paraplegic prisoner).  

 

v. Judgment so bad by medical professional that it may be 

considered deliberately indifferent.  McRaven v. Sanders, 

577 F. 3d 974, 981 (8th Cir. 2009) (medical personnel decision 

to leave detainee in cell and not transfer him to hospital despite 

knowledge he had taken lethal dose of prescription drugs and 

was unresponsive); Norfleet v. Webster, 439 F.3d 392, 396 (7th 

Cir. 2006) (a jury can “infer deliberate indifference on the basis 

of physician’s treatment [when] the decision [is] so far a field of 

accepted professional standards as to raise the inference that it 

was not actually based on medical judgment.”).  
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f. Systemic interference with medical judgment by non-medical factors.  

 

i. Systemic deficiencies.  Staffing, facilities, or procedures may 

constitute deliberate indifference, if they prevent inmates from 

receiving necessary care.  Todaro v. Ward, 565 F.2d 48, 45, (2d 

Cir. 1977); see also DeGidio v. Pung, 920 F.2d 525, 529 (8th Cir. 

1990) (lack of “adequate organization and control in the 

administration of health services” supported finding of deliberate 

indifference).  

 

ii. Fee for Medical Services.  Prisons and jails may impose co-

payments or other fees for medical services, provided (a) inmate 

is able to pay, and (b) non-payment does not prevent delivery of 

service.  Monmouth County Correctional Institution Inmates v. 

Lanzaro, 834 F.2d 326, 350 (3rd Cir. 1987).  

 

iii. Cost of Medicare Care.  The Constitution requires officials of 

prisons and jails to provide “reasonably adequate” medical care 

(sufficient to prevent “substantial risk of serious harm”).  Newman 

v. Alabama, 559 F.2d 283, 291 (5th Cir. 1978); Bell v. Wolfish, 441 

U.S. 520 (1979).  “Adequate” medical care has been defined by 

courts as “services at a level reasonably commensurate with 

modern medical science and of a quality acceptable within prudent 

professional standards.”  Fernandez v. U.S., 441 F.2d 1488, 1493 

(11th Cir. 1991); accord, U.S. v. DeCologero, 821 F.2d 39, 43 (1st 

Cir. 1987). Expenses of medical costs no defense for failure to 

provide it.  Harris v. Thigpen, 941 F.2d 1495, 1509 (11th Cir. 1991); 

Jones v. Johnson, 781 F.2d 763, 771 (9th Cir. 1986).   

 

g. Components of Medical Care System Needed to Meet Minimal Standards 

of Adequacy.  Wellman v. Faulkner, 715 F.2d 268, 271 (7th Cir. 1983)  

 

i. Communication of medical needs. Prison officials show 

deliberate indifference to serious medical needs if prisoners are 

unable to communicate their medical concerns to medical staff.  

Hoptowit v. Ray, 682 F.2d 1237, 1253 (9th Cir. 1982); Alexander v. 

Boyd, 876 F. supp. 773, 789 (D.S.C. 1995) (nursing staff should 

be sufficient to conduct daily review of sick call requests); Mitchell 

v. Aluisi, 872 F.2d 577, 581 (4th Cir. 1989) (claim of medical 

screening by untrained lay personnel satisfies deliberate 

indifference standard).  

 

ii. Medical examinations. Constitutionally required on intake, 

particularly for infectious diseases and immediate medical needs.  

See e.g., Gibson v. County of Washoe, 290 F.3d 1175, 1189 (9th 

Cir. 2002) (holding policy of delaying intake medical screening for 

uncooperative prisoners could constitute deliberate indifference); 
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Fambro v. Fulton County, 713 F. Supp. 1426, 1429 (N.D. GA 1989) 

(backlogs in intake examinations unconstitutional). 

 

iii. Medical staff.  Correctional facility must provide medical staff 

“competent to examine prisoners and diagnose illnesses.  It must 

be able to treat medical problems or to refer to others who can.”  

Hoptowit at 1253; Gleman v. Wilson.  912 F. Supp. 1282, 1307 

(E.D. Cal. 1995) (prison or jail officials may be deliberately 

indifferent if they fail to provide adequate training in recognizing 

and dealing with injuries and medical conditions).  Layman v. 

Alexander, 343 F. Supp. 483, 489 (W.D.N.C. 2004); Brown v. 

Mitchell, 308 F. Supp. 2d 682, 706 (E.D. Va. 2004) (allegation that 

inmate’s death was caused, in part, by inadequate training and 

response of correctional staff stated claim under Eighth 

Amendment); also see Coleman at 1308-09 (“The Constitution 

requires either ready access to physicians at the prison or 

reasonably speedy access to outside physicians or facilities.”) 

 

iv. Access to Outside Care.  

 

Prisons and jails rarely provide the complete range of services 

within their walls.   

 

The failure to transfer inmates for necessary care, unavailable on-

site may be deliberate indifference.  Miltier v. Beorn, 896 F.2d 848, 

853 (4th Cir. 1990) (failure to act on medical recommendation for 

transfer to off-site cardiology unit may constitute deliberate 

indifference). 

 

v. Facilities, Equipment, and Supplies.  

Constitutional implications if inadequacies impede delivery of 

necessary medical care.  Harris v. Thigpen, 941 F.2d 1495, 1509 

(11th Cir. 1991).  

vi. Medical Records.  

Many courts have found the failure to maintain a reasonably 

complete and organized system of medical records to support a 

deliberate indifference claim.  Ginest v. Board of County 

Commissioners of Carbon County, 333 F. Supp. 2d 1190, 1200 (D. 

Wyo. 2004); Fambro v. Fulton County, 713 F. Supp. 1426, 1429 

(N.D. Ga.  1989).  
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IV.  Mental Health Services  
 

A. General Principles.  

 

1. Right to Mental Health Care:  Indistinguishable from Right to Physical 

Care.  Bowring v. Goodwin, 551 F.2d 44, 47 (4th Cir. 1977) (holding there is 

“no underlying distinction between the right to medical care for physical ills and 

its psychological or psychiatric counterparts”); Gates v. Cook, 376 F.3d 323, 

332 (5th Cir. 2004) (“mental health needs are no less serious than physical 

needs.”). 

 

2. Scope.  Serious mental illnesses, not all mental illnesses.  See, e.g., T.R. v. 

SCDC, et al, Order granting Judgement for Plaintiffs, J. Michael Baxley, 

Presiding Judge, Complex Litigation, January 8, 2014, defining class of 

incarcerated men and women with “serious mental illnesses.”  

 

[1]  “Inmates hospitalized for psychiatric services;  

 

 [2] Referred to a Mental Health Care Services Unit;  

 

 [3] Diagnosed by a psychiatrist with one of the following mental illnesses:  

Schizophrenia, Schizoaffective Disorder, Cognitive Disorder, Paranoia, 

Major Depression, Bipolar Disorder, Psychotic Disorder, or any other 

mental condition that results in significant functional impairment, 

including inability to perform activities of daily living, extreme 

impairment of coping skills, or behaviors that are bizarre and/or 

dangerous to self or others”; also see Tillery v. Owens, 719 F. Supp. 

1256, 1286 (W.D. Pa 1989), aff’d, 907 F.2d 418 (3d Cir. 1990).  

B. Components of Adequate Mental Health System.  Bella v. Idaho State Bd. Of Corr., 

595 F. supp. 1558, 1577 (D. Idaho 1984); Coleman v. Wilson, 912 F. Supp. 1282, 

1298 (E.D. Cal. 1995). Deficiencies in any of the following components have been 

found to cause a substantial or excessive risk of serious harm in violation of the Eighth 

Amendment.  

1. Evaluation and Screening Program.  Woodward v. Corr. Medical Services, 

368 F.3d 917 (7th Cir. 2004); Olsen v. Layton Hills Mall, 312 F.3d 1304, 1319 

(10th Cir. 2002). 

 

2. Treatment must entail more than segregation and close supervision of 

the inmate patients.  Blackmon v. Sutton, 734 F.3d 1237, 1245 (10th Cir. 

2013) (failure to provide juvenile detainees with mental health treatment); 

Oregon Advocacy Center v. Mink, 322 F.3d 1101, 1121 (9th Cir. 2003) (persons 

found incompetent to stand trial but not timely admitted to a mental hospital, 

waiting one to five months in county jails without treatment, “violates their due 

process rights because the nature and duration of their incarceration bears no 

reasonable relation to the evaluative and restorative purposes for which courts 

commit those individuals”); Clark -Murphy v. Foreback, 439 F.3d 280, 289-92 
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(6th Cir. 2006) (correctional officers deliberately indifferent for failing to get 

psychiatric assistance for obviously decompensating inmate to implement 

appropriate suicide prevention procedures); 

 

3. Access to number of trained mental health professionals sufficient to 

provide individualized treatment to all inmates with serious mental 

illness.  Waldrop v. Evans, 871 F.2d 1030, 1036 (11th Cir. 1989) (non-

psychiatrist was not qualified to assess significance of suicidal gesture) U.S. v. 

Terrell County, 457 F. Supp. 2d 1359, 1363 (M.D. Ga. 2006) (“improper delays 

in mental health treatment due to lack of staff”).  Jones v. Berge, 164 F. Supp. 

1086 (W.D. Wis. 2001); (granting preliminary injunction requiring removal of 

serious mentally ill inmates from “supermax” prison); Ruiz v. Estelle, 503 

F.Supp. 1265 (S.D. Tex. 1980) (holding “administrative segregation” to house 

mentally ill inmates is unconstitutional…[and] illness can only be exacerbated 

by the depravity of their confinement”), rev’d and remanded on other grounds, 

263 F.3d 941 (5th Cir. 2001), adhered to on remand, 154 F. Supp. 2d 975, 984-

86 (S.D. Tex. 2001).  

 

4. Accurate, complete, confidential system of maintaining mental health 

records.  T.R. v. SCDC.  Order at 6 (finding “mental health services at SCDC 

lack a sufficiently systematic program that maintains accurate and complete 

treatment records to track the overall treatment, progress, or regression of 

inmates with serious mental illness;”  see also Johnson -21 v. Shoemehl, 878 

F.2d 1043, 1055 (8th Cir. 1989); Coleman at 1314.  

 

5. Appropriate administration, and review, of psychotropic medications.  

Gates v. Cook, 376 F.3d 323, 342 (5th Cir. 2004) (injunction requiring 

monitoring and assessment of psychotropic medications);  Ginest v. Bd. Of 

Cnty. Commissioners of Carbon County, 333 F. Supp. 2d 1190, 1201 (D. Wyo. 

2004) (“Prison officials have a constitutional duty to adequately monitor 

inmates’ prescribed psychotropic medications, whether they request such 

monitoring or not.”) 

 

6. Program for the identification, treatment and supervision of inmates with 

suicidal tendencies.  Coleman at 1298.  

 

C. Case examples of deliberate indifference to mental heath needs.  

 

1. Mental healthcare after sexual assault.  Carnell v. Grimm, 872 F. Supp. 746, 

756 (D. Haw. 1994) (officer who has reason to believe inmate had been raped 

was deliberately indifferent for not seeking medical and psychological 

treatment).  

 

2. Failure to separate mentally ill inmates from the mentally healthy.  Tillery 

v. Owens, 719 F.Supp. 1256, 1303 (W.D. Pa. 1989) (Constitution requires 

separate unit for severely mentally ill) aff’d 907 F.3d aff’d 418 (3d Cir. 1990); 

Cortez-Quinones v. Jiminez-Nettleship, 842 F2d 556, 560-561 (1st Cir. 1988) 
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(transfer of mentally ill inmate to general population in a crowded jail with no 

psychiatric facilities constituted deliberate indifference).  

 

3. Gender Dysphoria.  Split circuits.  Edmo v. Corizon, Inc., 935 F.3d 757, 787 

(9th Cir. 2019) (holding prison officials denial of medically necessary treatment 

to transgender inmate violates Eighth Amendment); Keohane v. Fla. Dep’t of 

Corr.  See 952 F.3d 1257, 1279 (11th 2020) (holding claims that withholding 

hormone therapy and refusing to allow social transitioning were moot), 981 

F.3d 994(11th Cir. 2020 (en banc petition denied); Agreement between circuits 

with respect to objective component, i.e., gender dysphoria is a serious 

medical need; disagreement with regard to reliability of conflicting medical 

opinions and weight given to security objections.  Blanket non-individualized 

policies that limit care are unconstitutional.  De’Lonta v. Angelone 330 F. 3d 

630, 635 (4th Cir. 2003) (holding inmate with gender dysphoria entitled to 

treatment for self-injurious behavior).  

 

4. Transfers to mental hospital. Eighth Amendment claim may exist for a) denial 

of transfer for treatment after medically necessary (Morales Feliciano v. 

Rossello-Gonzales, 13 F. Supp. 2d 151, 209-211 (D.P.R. 1998) (holding failure 

to provide necessary medical care, including hospitalization, violates Eighth 

Amendment)); see also, Vitek v. Jones, 445 U.S. 480, 494-96 (1980) 

(allegation of transfer to mental hospital without a hearing states a 

constitutional claim).  

 

5. Improper Use of Restraints.  Use of restraints for discipline is 

unconstitutional. Wheeler v. Glass, 473 F.2d 983, 987 (7th Cir. 1973); Ferola v. 

Moran, 622 F. Supp. 814, 821-25 (conditions of restraints, lack of medical 

supervision, and absence of policy found unconstitutional; Buckley v. 

Rogerson, 133 F. 3d 1125, 1127-30 (8th Cir. 1998) (in prison mental hospital, 

constitutional right to medical approval of restraints and segregation).  

 

6. Excessive use of force against mentally ill inmates.  Distinction between 

spontaneous use of chemical agents (protection of inmate or others) and non-

spontaneous (planned) use of force.  Thomas v. Bryant, 614 F.3d 1288, 1309 

(11th Cir. 2010); also see disproportionate use of force analysis, T.R. v. 

S.C.D.C., Order at 16-17 (finding that “mentally ill inmates were subjected to 

use of force at a rate of two and one-half times greater than non-mentally ill 

inmates.”) 

V. Dental Care  

 

A. Serious Medical Needs.  “Dental care is one of the most important medical needs of 

inmates.”  Ramos v. Lamm, 639 F.2d 559, 576 (10th Cir. 1980); accord Flanory v. 

Bonn, 604 F.3d 249, 253 (6th Cir. 2010); Wynn v. Southward, 251 F.3d 588, 593 (7th 

Cir. 2001); Hunt v. Dental Dept., 865 F.2d 198, 200 (9th Cir. 1989); 686 F. Supp. 2d 

868 (W.D. Wis. 2010).  
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B. Delays in treatment can violate Eighth Amendment, particularly if causing pain.  

Constitutional findings fact-intensive, effects of delay.  See e.g., Hartsfield v. Colburn, 

371 F. 3d 454. 457 (8th Cir. 2004) (six weeks); Canell v. Bradshaw, 840 F. Supp. 1382, 

1387 (D. 1993), aff’d, 97 F.3d 1458 (9th Cir. 1996) (several days).  

 

VI. Other Conditions of Confinement  

 

A. General Principles.  

 

1. Prisons.  “It is undisputed that the treatment a prisoner receives in prison and 

the conditions under which [an individual] is confined are subject to scrutiny 

under the Eighth Amendment.”  Helling v. McKinney, 509 U.S. 25, 31 (1993); 

see also Farmer v. Brennen, 511 U.S. 825, 832 (1994). 

 

a. Conditions of confinement, consistent with constitutional standards, may 

be restrictive and harsh.  Rhodes v. Chapman, 452 U.S. 337, 347 

(1981).  

 

b. Prison officials must provide prisoners with “food, clothing, shelter, 

sanitation, medical care, and personal safety.”  Helling v. McKinney, 509 

U.S. 25, 31-32 (1993). 

 

2. Jails and Other Pre-Conviction Incarceral Settings.  Pretrial detainees 

cannot be subjected to any conditions that constitute punishment, “[f]or under 

the Due Process Clause, a detainee may not be punished prior to an 

adjudication of guilt in accordance with due process of law.”  Bell v. Wolfish, 

441 U.S. 520, 535, 545 (1979) (noting “pre-trial detainees, who have not been 

convicted of any crimes, retain at least those constitutional rights that are 

…enjoyed by convicted prisoners.”) “(emphasis added).  See supra at P.1-6 

for discussion concerning distinctions between Eighth and Fourteenth 

Amendment standards of liability; see also Alexander v. Boyd, 876 F.Supp. 

773, 796 (D.S.C. 1995) holding the Due Process Clause of the Fourteenth 

Amendment, which implicitly encompasses the protections of the Eighth 

Amendment, is the “appropriate standard” for reviewing juvenile detention 

facilities).  

 

B. Specific Conditions 

 

1. Crowding 

 

a. Prison Overcrowding.  Overcrowding, alone, is insufficient to state a 

claim under the Eighth Amendment.  Rhodes v. Chapman, 452, U.S. 

337, 338 (1981); West v. Edwards, 439 F. Supp. 722, 723 (D.S.C. 

1977) (despite allegations of triple-celling, plaintiffs did not state a claim 

for violation of Eighth Amendment without other specific allegations of 

harmful conditions); see  also Johnson v. Levine, 588 F. 2d 1378, 1380 

(4th Cir. 1978) (noting that overcrowding can rise to the level of a 
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constitutional violation when the “totality of the circumstances,” 

including the impact of overcrowding on recreation, educational and 

rehabilitative programming, sanitation, food service, and physical and 

psychological well-being); Williams v. Griffin, 952 F.2d 820, 824-825 

(4th Cir. 1992) (“over-crowding accompanied by unsanitary and 

dangerous conditions can constitute an Eighth Amendment violation.”).  

 

b. Jail Overcrowding.  Conditions of pretrial detention are constitutionally 

acceptable if they are reasonable related to legitimate governmental 

objective.  Bell v. Wolfish, 441, U.S. 520, 542 (1979) (crowding does 

not deny due process unless it imposes “genuine privations and 

hardship over an extended period of time….”);  Morales v. Parole Bd. 

Of Puerto Rico, 887 F.2d 1, 5 (1st Cir. 1989) (economic motive of 

housing more detainees without increasing space is not “legitimate 

governmental objective” that justifies serious jail overcrowding).  

 

2. Exercise.  

 

a. Basic Human Need.  Wilson v. Selter, 501 U.S. 294, 304 (1991) (basic 

human need correctional officers must meet); Hearns v. Terhune, 1113 

F.3d 1036, 1042 (9th Cir. 2005) (plaintiffs entitled to out-of-cell 

exercise); Gillard v. Owens, 718 F. Supp. 665, 685 (W.D. Tenn. 1989) 

(crowding and reduced staff do not provide justify lack of exercise).  

 

b. Some courts have set general weekly constitutional minimum.  

See, e.g., Davenport v. DeRoberts, 844 F.2d 1310, 1315 (7th Cir. 1988) 

(five hours) Spain v. Procunier, 600 F.2d 189, 199-200 (9th Cir. 1979) 

(five hours); Touissaint v. McCarthy, 597 F. Supp. 1388, 1402, 1412 

(N.D. Cal. 1984) (eight hours), aff’d in part and rev’d in part on other 

grounds, 801 F.2d 1080 (9th Cir. 1986).  

 

c. Drawing the Line.  Delaney v. Detella, 256 F. 3d 679 (7th Cir. 2001) 

(denial of all out-of-cell exercise for six months violates Eighth 

Amendment); but see Clay v. Miller, 626 F.2d 345, 347 (no right to 

outdoor exercise when in-door option provided); Patterson v. Mintzes, 

717 F.2d 284 289 (6th Cir. 1983) (46-day denial stated claim); Adams 

v. Wolff, 624 F. Supp. 1036, 1038-39 (D. Nev. 1985) (damages 

awarded for 6-week denial of recreation) Pearson v. Ramos, 237 F. 3d 

881, 884 (7th Cir. 2001) (“90-day threshold for considering a denial of 

out-of-cell exercise opportunities a possible violation of the cruel and 

unexcused punishment clause.”)  Most courts have not found the 

interruption or reduction of exercise for relative short periods for 

emergencies, lockdowns, and other compelling reasons to violate the 

constitution.   
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 3. Excessive Temperatures 

a. Cold.  Confinement of nude inmate with serious mental illness in 

isolation in observation cell for 48 hours without blanket or functional 

mattress and without psychiatric evaluation constituted per se Eighth 

Amendment violation.  McCray v. Burrell, 516 F.2d 357 (4th Cir. 1975); 

Gaston v. Coughlin, 249 F.3d 156, 164-65 (2d Cir. 2001) (allegations 

of inmate isolated in cell exposed to freezing or near-freezing 

temperatures for a period for five months stated claim for violation of 

Eighth Amendment); but see Gilles v. Litscher, 468 F.3d 488, 494 (7th 

Cir. 2006) (holding that inmate without clothing or blanket for five days 

in cell with ambient temperature of approximately 71 degrees did not 

state claim under Eighth Amendment).  

 

b. Heat.  Hinojosa v. Livingston, 807 F.3d 657, 665 (5th Cir. 2015)  (holding 

prison official acts unreasonably when he, either directly or through his 

policy, subjects an inmate to dangerous temperatures because of 

underlying medical conditions “without adequate remedial measures in 

conscious disregard of the risk posed by those temperatures”); but see 

Chandler v. Crosby 379 F.3d1278, 1297-98 (11th Cir. 2004) (cell 

temperatures occasionally approaching 100 degrees did not violate 

Eighth Amendment).   

 

4. Sanitation.  Filthy cells may constitute an Eighth Amendment violation.  Gates 

v. Cook, 376 F. 3d 323, 343 (5th Cir. 2004) (holding filthy cells crusted with fecal 

matter, urine, dried ejaculate, peeling and chipping paint, and old food particles 

present substantial risk of serious of harm to inmates);  Anderson v. County of 

Kern, 45 F. 3d 1310, 1314 (9th Cir. 1995) (subjecting inmate to “lack of 

sanitation that is severe or prolonged” can constitute an Eighth Amendment 

claim).  

 

5.  Noise.  “[P]ublic conceptions of decency inherent in the Eighth Amendment 

require that [inmates] be housed in an environment that, if not quiet, is at least 

reasonably free of excess noise.”  Keenan v. Hall, 83 F.3d 1083, 1090 (9th Cir. 

1996) aff’d, by 135 F.3d 1318 (9th Cir. 1998); see also Rico v. Ducart, 980 F. 

3d 1292, 1298 (9th Cir. 2020 (noting precedent, recognizing Eighth Amendment 

rights against excess noise and conditions that deprive inmates of certain 

human needs, including sleep).  

 

6. Lighting.  “Lighting is an indispensable aspect of adequate shelter and is 

required by the Eighth Amendment.”  Toussaint v. McCarthy, 597 F. Supp. 

1388, 1409 (N.D. Cal. 1984) (Each inmate must be afforded sufficient light to 

permit reading in bunk), aff’d in part and rev’d in part on other grounds.  801 

F.2d 1080 (9th Cir. 1986); see also Gates v. Cook, 376 F.3d 323, 341 (5th Cir. 

2004) (lighting grossly inadequate for sanitation, personal hygiene, and 

reading); Shepherd v. Ault, 982 F. Supp. 643, 647-48 (N.D. Iowa 1997) (holding 
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allegation of constant cell illumination stated constitutional claim because of 

inference of serious psychological harm).  

 

7. Ventilation.  “Ventilation is a fundamental attribute of ‘shelters’ and 

‘sanitation,” both of which are basic Eighth Amendment concerns.  Minifield v. 

Butikofer, 298 F. Supp. 2d 900, 904 (N.D. Cal. 2004); see also Board v. 

Farnham, 394 F.3d 469 (7th Cir. 2005) (holding that exposing pre-trial 

detainees to poor ventilation system “is contrary to current standards of 

decency” and may expose detainees to current and future harm); but see 

Lopez v. Robinson, 914 F.2d 486, 490-91 (4th Cir. 1990) (evidence showed 

ventilation was adequate).  

 
________________  
 
Recommended Resources:  

 
ACLU National Prison Project, Washington, D.C.  
 
Boston, The PLRA Handbook (2020 The Prison News Press).  
 
Boston and Manville, Prisoners’ Self-Help Litigation Manual (4th ed. 2010, Oxford University Press), 
www.oup.com 
 
Columbia Human Rights Law Review, A Jailhouse Lawyer’s Manual (available online at 
http://blogs2.law.columbia.edu/jlm/viewprevioused/) 
 
Prison Legal News – a monthly journal of legal developments regarding prisoners’ rights.  
www.prisonlegalnews.org  

 
 
  

 

http://www.oup.com/
http://blogs2.law.columbia.edu/jlm/viewprevioused/
http://www.prisonlegalnews.org/
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